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PREFACE. 



The subject of government has employed the pens of the first philosophers 
of every age, from the thiie of Plato and Aristotle to the present day. To 
them the world are much indebted, especially to some of the modems. 
None of them, however, as far as recollection serves, have attempted, or at 
least, have succeeded in an investigation of first principles; in analyzing the 
social nature of man, and deducing from the relations thence resulting, the 
principles that ought to be pursued ih the fonnation of civil institutions; and 
yet it is believed, this is the only certain ground of investigation, the only 
mode in which any general, consistent, and jiractical principles in the science 
of govenimcnt can be established. The greater number of tliose who have 
written on this subject have ein])loyed tlicmselves in illustrating and^com* 
mending the principles and form of some govcmmont, for which they had 
conceived a predilection ; while others in their theories have consulted the 
imagination rather than the imderstanding. It will, therefore, be readily 
perceived that the theories and principles of neither class of these writers 
can be of general, much less of universal apjilication ; that tliey cannot be 
applied, at least, indiscriminately, to governments of a different construction, 
and embracing diflcrcnt, and in many respects opposite principles. Such 
are the civil and ])oliticnI iustitntions of these United States; they differ in 
principles and conistructioii vcr}' essentially from nil that have jirecedtHl them. 
The Author convinced of that difllToncti of princii)l('s and the (excellence of 
our institutions owing chiefly to that diflVrence, published as early as the 
year 1793, a small work entitled, " Sketches of the Pnn(*ij)l(\«« of (Govern- 
ment," with a view of briefly illustrating the ])rinciples on which they are 
founded. That little work which was well received at the time, has long 
been out of print. 

The Author had entertained a design, as no treatise had ai)peared flilly 
embracing the subject, of publishing a revised edition of that work ; but on 
a review, he found it too limited in its i)lan, as well as deficient in arnuige- 
ment. He, therefore, resolved to new-cast the whole, to enlarge the plan, 
to give it a more regular and scientific arrangement, and as far as he was 
capable, to make it an elementary treatise on that kind of government which 
has been adopted in these United States. In the execution of this task, 
although the work consists princii)ally of new and additional matter, the Au- 
thor has in several instances, admitted [)ortions of his former work with such 
corrections as were suggested by a long course of obseiTations and experi- 
ence. 
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He has enjoyed many advantages favorable to the accomphdhmeni, .. ..s 
design, — ^he has been an attentive observer of passing events, and not unfi-e- 
quently an actor in the political scenes that have occurred in a i>eriod of 
more than half a century commencing with the controversy between the 
states (then colonies) and the mother coimtry, — which eventuated in their in- 
dependence, and, finally, in the cstublishment of the present government on 
the true principles of freedom — a period agitated and occupied with revolu- 
tions and revolutionary movements, which have extended with various effects 
to all the civilized nations of Euro])e and the whole of the Axnerican conti- 
nent, and which have produced a more thorough investigation, and discussion 
of the social and individual rights of man and the nature and principles of 
free governments than is to be found in any other age, indeed, than all prece- 
ding ages within the reach of history. With what success the work has 
been executed must be left to the decision of the public. Such a work adapt- 
ed to the civil and political institutions of the country has been liitherto, a 
detideralum, which it was the Author's ambition to supply. If^ however, he 
has failed in this, it will be a sufficient consolation, should what he has at- 
tempted, excite some writer of more leisure and of a higher order of talents 
to accomplish the task, although, now at the advanced age of fourscore he 
can hardly expect personally to enjoy tliat consolation. 

The Author has throughout the whole endeavored at the investigation of 
natural principles, and to follow truth wherever it led ; — he has several times 
been induced to differ from the opinions of some writers of the first talents 
and reputation. Although he has examined those opinions with tlie freedom 
of philosophical discussion, it has been his constant aim to treat the writers 
with tliat decent respect which they merit from every lover of science. 

As to the manner and style of the work, if it should be thought that they 
savor of former times, the apology is, that the author himself more properly 
belongs to an age that is now past. 

T^nmouth, Vermont, My 10, 1833. 
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BOOK I. 

INTRODUCTORY. 

CHAPTER I. 

THE SUBJECT PROPOSED 



A theory has been adopted by some European philosophers,* 
and strenuously advocated by their followers, that the first rude 
state of society, which, among civilized nations, is usually 
denominated the savage state, is the only natural state of man ; 
that in this state alone he is capable of attaining the acme of 
perfection in virtue and happiness. They have supposed, that, 
what are generally called social improvements, serve only to 
deprave, and either inevitably generate a wicked disposition 
in man, or at least, invigorate an original propensity to vice, 
which might otherwise forever lie dormant, in what they so 
emphatically style the state of nature. — They have even gone 
farther, and maintained, that civil government, so far from proving 
a remedy for these evils, necessarily becomes the corrupt cause 
and fruitful source of all the miseries to be found in society. 

Others have maintained, that true virtue and pure benevolence^ 
in man, would, in every stage of society, supersede the. 
necessity of municipal laws and civil subordination. With a 
shade of difference from the former, they hold, that wickedness 
alone has imposed the necessity of civil government. They 
appear to imagine, that civil polity is not to be derived from 
principles founded in the social nature of man ; but that it is ft 



^Rousseau and others. — The Abb6 Raynal inclines to the same opinion. — 
This chapter was written in the year 1792. 
1 
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system of rules contrived to meet his wicked disposition, and 
to restrain the Tiolence of individuals by the violence of laws. 
According to them, civil government was not so much designed, 
bj the Author of our nature, to lead men to happiness in society, 
as to prevent the miseries, which they are ever ready to inflict 
on each other. — In short, that there is to man, a necessity for 
civil government, but not an adaptation of his nature to that state. 
Some political writers of great eminence* have admitted, 
that man was originally designed for civil government, and is 
under a certain necessity of nature to adopt it. At the same 
time, they have maintained that, on entering into civil society, 
be, of necessity, gives up a portion of his natural liberty, of 
bis natural rights. By these expressions '^natural liberty" 
and ^^ natural rights" is to be understood, that liberty, and those 
rights, to which man is entitled as constituted by the Author of 
his being. This clearly implies that man is but partially fitted 
for civil society. Compelled, however, to adopt that state, from 
a necessity which is admitted to arise from a law of his nature, 
he is supposed to sacrifice a part of his natural rights to secure 
the remainder, and even to acquire others, to which he was 
not by the laws of his nature originally entitled. 

It is proposed in the following work to inquire, whether man 
iBj by the constitution and laws of his nature, fitted for society ; 
whether his happiness does not require social improvements, and 
laws, whieh resulting from his whole nature, lead to the adoption 
of civil institutions ; or whether he is compelled to adopt that 
state by a single, and that a vicious principle in bis nature, in 
opposition to others. Whether, considered as a moral being, 
the laws of his nature have indulged to him any liberty whieh he 
may not enjoy under civil institutions ; and whether government 
and laws be not, to any secure enjoyment, both of natural and 
civil rights, in fact, necessary to all subordinate social beings, 
wiA whatever virtues they may be endued. 

The great end in these inquiries will be, to find the 
leading jHrinciples of government in the laws of social nature, 
and to trace them into exercise in the establishment of civil 



*Locke, Becenria) Blackstom*, mid many utiiers. 
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institutions. In the United States of America, political 
opinions, though considered as merely theoretical, cannot be 
wholly inconsequential. In these states, government is 
professedlj founded in the rights of man. — It derives all 
its efficacy in the prevention of evil, all its energy in the 
production of happiness, from the sentiments of the people. 
The opinions, generally entertained, of government, of the 
necessity of laws, of the end to be attained by them, and the 
proper mode of attaining that end, will have an influence on 
the sentiments of the people and the reasonings of the legislator. 
They will, in a good measure, form the features of the 
government, and give a tone to all its acts in every department 
of the administration. 



CHAPTER II. 



Of the seDss in which the term, ^principles of government,*' it used in tht 
ibllowing work. 



From Montesquieu the term " principle'^ or " principles," 
when applied to government, has been used in a more 
appropriate sense, than in other sciences. In other sciences it 
is always used to signify something fundamental, some leading 
rule, law, or maxim. Thus we speak of the principles, on which 
any thing is constructed, as, a watch. The term principles, 
here, eomprehends not only, the laws of mechanics, but those 
rules by which the relative proportions of the several parts 
are determined, to direct the motions to a certain end. These 
are properly called the principles of construction. There are 
alao rules by which the moving force is applied and made to 



operate on the machiDe, with a view to the end proposed. 
These are called the principles of operation. The term is 
frequently used to signify some passive quality, capacity or 
susceptibility ; that condition of a subject, by which it is fitted 
to exhibit, in consequence of the operations of certain agents 
upon it, certain effects agreeable to certain laws. Thus we 
speak of the principle of fluidity, the inflammable principle, 
the principle of malleability ; and thus we say of man, that the 
principles of society and government are implanted in his nature, 
by which we mean that he is fitted for such state, or at least that 
his nature requires it. 

In the science of government, there are the principles of 
construction, by which the government is ' constituted and 
organized ; the principles of operation, by which its activity 
and efficiency are produced. There are also the passive 
principles arising out of the susceptibilities of man, through 
which he becomes subject to all the variety of passions and 
emotions, that are excited by means of impressions made 
on his mind, by a multiplicity of agents and objects both 
corporeal and mental. To these the operative principles 
are adapted to produce the end intended — obedience to the 
laws. These principles, however, are, or ought to be, 
directed by ulterior principles, to be sought in the social nature 
of man, and by those laws established by the Author of nature, 
in his formation, designed to promote the general happiness. 
The operative and passive principles in any government are 
determined by the constructive principles employed, or the 
nature of the constitution. They will therefore be different 
according to the different constitution or nature of the 
government. Those which are here denominated the operative 
and passive principles, Montesquieu, has, by way Of eminence 
called the principles of government ; and this is altogether 
proper to his design, which was to treat of the spirit of the 
laws peculiar to the different constitutions of governments in 
being ; not of the principles on which governments ought to 
be formed. But in the view we have proposed to take of the 
subject, the principles of government are not capable of being 
thus simplified, or reduced to any single principle. Far from 
ity they are often very complex and subject to a great variety 



of modifications, from the admission of diiSerent principles in the 
construction. Each government, however, has its predominant 
and characteristic principles. The same may be said of other 
principles beside those of Montesquieu. He has in one place 
defined the principle of a government to be the human passions, 
which set it in motion.* This, taken in the author's sense, 
does not militate against what has just been observed of the 
passive principles arising out of a susceptibility of passions and 
emotions. The passions, it may be said, when excited, alone, 
give activity and vigor to the operative principles. 

He has introduced three difierent principles, which he tells 
us, are peculiar to the three principal forms of government, 
the despotic^ monarchical, and republican. Fear, he tells us, 
is the principle of a despotic government. This, in his sense 
of the term principle, is undoubtedly just. The instruments of 
despotism are a military force at the beck of the sovereign, 
which, by the terror of punishment, or rather of vengeance, 
secures obedience to his mandates. Inveterate habits of 
superstition often come in aid of the military force, and clothe 
the messenger of the prince, with the power of armies. Fear 
is that passion of human nature, to which the measures of this 
government are principally addressed, and without which the 
despot could procure obedience only by the constant and present 
application of force in each particular case. 

Honor he assigns as the principle of a monarchy. This I 
will venture to say, is, taken in his sense, very deficient. That 
passion of emulation, that desire of excellence, which is natural 
to man, and which, by cultivation, is capable of an infinity of 
directions, good and evil, is with the higher orders in a monarchy, 
modified into what is called the principle of honor ; but its 
direct efiect in securing obedience to the sovereign, is confined 
principally to those orders. The multitude, the great majority 
of the nation are under a complicated despotism. The nobles, 
in conjunction with the military order, are the instruments 
employed to awe the people to obedience. Religion, transformed 
into a gloomy superstition, has been often employed to the same 
end. 

* Book m, Chapter 1. 
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In the same sense he makes virtue the principle of a republic. 
We are liable to be misled by the use of this term, in a sense 
different from that, in which it is commonly received. As the 
principle of republican government he has therefore defined it 
to be " a love of the laws and of our country.""* It is necessary 
here to observe, that the term " republic" in its usual acceptation 
comprehends several kinds of government very different in 
their nature and principles ; they may, however, be reduced to 
two principal kinds, — an aristocracy, of which oligarchy is a 
degenerate species ; and a democracy, of which a government 
by representatives, periodically elected by the people, is an 
improved form. A form of government unknown to the ancients, 
and which has not been distinguished by an appropriate name.f 
An aristocracy differs from a monarchy as an aggregate from a 
•ole corporation. The people are under the same slavery, both 
civil and political, as under a monarchy ; and are indeed farther 
removed from all prospect of honors. A sole monarch is under 
Ji necessity, in administering the government, to communicate 
honors and authority to some of his subjects ; but an aristocracy 
always confines the distribution of honors and authority to its 
own members and their families. The principle of virtue, the 
love of the laws and of the country is, in strictness, no more 
applicable to this kind of government than to a monarchy. 
Both the monarch and the members of the aristocracy love their 
country ; they love their people, in a certain sense ; because 
they are the source of their political consequence, and the 
machines of their power ; but as for a love of the laws, they are, 
in both governments, made for the people, not for the rulers. 
In a democracy, where the powers of government are retained 
in the body of the people, and in the representative form, where 
the powers are vested in delegates periodically elected by the 
people, and accountable to them, the laws are made for all, as 
.well for the rulers as the people, and are or ought to be, an 
expression of the will of the society, being an aggregate of the 
individual wills. Now if the will of the aggregate, in all cases, 
-coincide with each individual will, the observance of the law 



* Book IV. Chapter Sk t Note. 



must be as necessary as the power of willing; but this can, 
perhaps in no instance be the case. The will of the whole, that 
is the law, is the result of mutual concessions or a compromise 
of the individual wills, as determined by the majority. Hence 
the necessity of our author's principle of virtue, which he has 
appropriated to republican government, and which I have 
ventured to call a predominant sentiment of attachment to the 
community, its institutions and laws, which alone can secure for 
the laws a general acquiescence, and the ready obedience of the 
individual members. Under this kind of government, no force 
can be applied in the execution of the laws but what depends on 
this principle. It is certainly no more entitled to the appropriate 
appellation of virtue, than other social passions and sentiments 
common to man ; but it has this pre-eminence over the other 
principles, mentioned abave, that it is, when rightly informed, 
perfectly in harmony with all the other moral and social virtues, 
and is best promoted by them. 

In the following work the term " principle" and " principles 
of government," will sometimes, according to the nature of the 
subject, be used in the appropriate sense of Montesquieu, but 
more generally, in the same sense, in which it is used in other 
sciences, as explained above. 



BOOK II. 



OF MAN AS FORMED FOR THE SOCIAL STATE. 



CHAPTER I. 



Of the first rude state. Whether tliis is a state of virtue and happiness in 
preference to a state of improvement. 



That the savage state is a state of nature to man cannot with 

truth, be denied. There is not, at this day, a people on earth, 

who may not trace their origin to a race of savages ; some* 

indeed more and some less remote. The Jews, as the writings 

of Moses and their subsequent historians abundantly prove, are 

fsiT from being an exception. The question is not, whether ai 

rude unpolished state be ever a natural state to man ; but 

whether, in the original constitution of his nature, he is so formed 

for happiness in this state, as to exclude any benefit to be 

derived from progressive improvement. We are at a loss, at what 

period of the progress of society, to fix the precise state of nature^ 

intended. Shall we go back to the rude state of the inhabitants 

of New Holland, who have learned to draw no part of their 

subsistence from the learth by cultivation, or the inhabitants of 

Terra-del-Fuego, who3e sole dependence, for food, is said ta 

be in the shell fish found in the sand at the ebb of the tide, 

neither of whom have any notions of honesty or the rights of 

property, beyond the circles of their little tribes ? Shall we 

make a little farther advance and place it among the savages 

of North America,when first discovered by Europeans, some 

of whom continue in the same rude state to this day ? They 

are simple, they are honest, as far as the circle of their several 

2 
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tribes. They obtain their food from the river, or the forest, 
furnished by the bounty of nature, and the little deficiencies 
are supplied by a scanty cultivation of the earth. The skins of 
the chase furnish them with coarse, but comfortable clothes, or 
are exchanged for the products of European looms. They are 
contented with their present situation, or rather resigned to it 
as their inevitable lot. All this was true, and still is true of 
all the American natives, whose manners have not been affected 
by intercourse with European settlers, who have occupied a 
large portion of their country ; and yet it gives us hardly a 
glimpse of their character. The savages of America, like other 
m-en, have their predominant passions. They esteem war and 
hunting almost the only pursuits worthy of a man. Address in 
these constitutes their highest point of honor, whild every other 
labor of life is imposed on the women, who are no better than 
slaves. Hence they derive an excessive ferocity of manners : 
their resentment is keen, and revenge their most darling 
gratification. Thia: arises from tbeir ^ate of society, in:which 
every one i$ left to judge in fcia own o^u6^, and tp ftven'ge hiet 
own wrongs. Aa they nev^r fotget a favor, sp. they nevfer 
forgive an injury.. Am6lDg the different tribes, the injuries of 
an individual' ::atQ.. resented as 'national; the possession of > 
hunting :ground is td them tbe possession of an Empire, and 
these are the^ sources of jfrequeot wacs Wiaged with .the mosfc 
savage ferocity* The butchering afid;. scalding of Old. meby 
women, and children, tbo torturing apd^urningiof prisoners iet 
cold blood With the. most shocking eircumStances of cruelty are 
among their pastitnes* These are. not secret acts pf violence*-^ 
are by none considered ^U9 wrong.; they are public transactions, 
performed under what is . to them, the law of nations* JN'or 
have they been free from ambition of conquest,-^from that lust 
of power, which when acquii'ed, has generally proved the 
scourge of the human race^ Tbe Mexicans, when first visited 
by the Spaniards, were in possession of an extensive empire, 
acquired by the conquest of neighboring nations and tribes. In 
later times, the Iroquois, or five nations, formed a powerful 
confederacy of conquerors, and became the terror even of distant 
tribes. — Nor were these singular incidents. We find every 
where auiong them, traditions and ex/en. mdnmneiits of powerful 
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nations, who made extensive conquests, and were again 
conquered or exterminated by some more powerful nation, 
or by a coalition of neighboring tribes. Notwithstanding this 
trait of character, which has been exhibited by some of 
the North American tribes, at different and distant periods, it 
is generally true of all, that as they are not anxious about the 
future^ for the same reason they are almost wholly improvident. 
When. not engaged in their favorite pursuits of war or hunting, 
they are too indolent to think of making an adequate provision 
against the inclemency of the seasons, or of any future want. 
As they have fewer vices, so they have fewer virtues than 
more civilized nations, and both are more prominent, more 
distinctly marked. This arises from the paucity of the objects 
with which they are conversant. With them numerous passions, 
correcting and restraining each other, are not, as in a state of 
civilization, equally excited, by a multiplicity of objects. When 
any. object rouses their attention, the whole force of the mind, 
the whole vigor of the soul is collected and exerted on one 
point. Hospitality is always a virtue, and is peculiarly so to 
a savage people, land the finest trait in their character. When 
we contemplate this virtue, among such a people, it strikes the 
mind with all the advantage of vivid sentiment, singularity of 
impression and contrast of manners. Every recollection is 
accompanied with an enthusiast! 3 admiration, that makes us 
regret the loss of those manners, which are, alone, capable of 
giving lustre to this sublime virtue. Will it be thought strange 
io assert, that this virtue derives its origin and takes its principal 
lustre, from the barbarous manners of the age ? and jei such is 
die fact. It does not, however, consist with the rudest state of 
society and of manners. Some advance in civilization, some 
progress in the arts of life, is necessary to give a relish for 
hospitality, and to supply the means of indulging it. Among 
a people in the hunter state it makes but little figure: 
depending on the fortune of the chase, or the gleanings of the 
foresty they find but a scanty and precarious subsistence. With 
neither the foresight, nor the means of making a secure 
provision for the future, they are frequently in want of necessary 
sustenance. Among such a people, the pressing demands 
of nature, leave ilittle of their :i9canty stores for the uses of 
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hospitality. They have little curiosity, and no conception of 
any knowledge, which can be of use beyond that of forming 
the bow or some instrument of the chase. With such a people 
always exposed, and not unfrequently reduced to a famishing 
condition, what can compensate for an additional tax on their 
precarious and scanty means of subsistence ? The North 
American natives have never been equally noted, for the 
practice of this virtue, with the ancient Germans, or the more 
ancient inhabitants of Greece. They draw but a small share 
of their subsistence from the earth ; all the care q{ their tillage, 
consisting in the cultivation of maize, beans, and a few edible 
roots, is left to the women. The labor of these, spared from 
their attendance on the men in hunting, and other drudgeries 
of a domestic nature, without the assistance of useful animals, 
and with such rude implements as they can either form or 
procure, can yield but a scanty supply for one part of the year ; 
the other is, for the most part, as scantily supplied by the fortune 
of the chase. They appear to have little relish for any new 
arts of life, unless they have some relation to their principal 
occupations of war and hunting ; and very little curiosity for 
any information to be derived from an intercourse with strangers. 
Instances are not however, wanting, in which they have 
discovered all that fidelity to their guests, all that warmth of 
attachment, which gives such a charm to the patriarchal times 
of the old world. Although the instances are less frequent, 
they bear the same genuine character of heroic integrity. 

The shepherd state supplies a more ready and abundant 
supply of food and domestic conveniences. Then, more at ease, 
conversation begins to acquire a charm; more arts become 
necessary. The useful and the convenient engage the attention. 
New objects afford gratification to an awakened curiosity ; 
still they are divided into small tribes ; their domestic manners 
are sincere, but rough ; to strangers, they are fierce, cruel and 
faithless. So universal has always been the state of war, 
among such a people, that, in almost every language, the same 
word originally signified both foreigner and enemy. Disputed 
boundaries are often the occasion of wars : they are often 
waged to avenge a private quarrel ; and to surprise and plunder 
the neighboring tribes of their herds is the principal object of 
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their hostile enterprises. Their whole history is a continued 

scene of war, pillage and reprisal. So frequent were these 

predatory expeditions, among the petty tribes of ancient Greece, 

that they were early honored with a particular name.* In such 

a state of society and nations the use of coin is unknown. 

Their whole commerce, whatever they may have, consists in 

exchange of commodities in kind. These are usually bulky and 

unfit to attend the person of the owner, to answer his occasions 

in travelling ; nor could they attend him with safety, among a 

people, who reckon the plundering of strangers a lawful means 

of acquisition. Inns for the accommodation of travellers are 

unknown. Were it not for the hospitality of individuals, there 

could be no passing from one country to another. There is 

something in the practice very congenial to the frank, rough 

and generous manners of a rude people. Their generosity, 

however, in this favorite, instance rises, as it were, through a 

cloud. We find from Homer that strangers often applied to their 

intended hosts, in the posture of suppliants, and entreated the 

rights of hospitality as for their lives. His instances may, indeed, 

be considered as poetic fiction ; but they were, undoubtedly, 

relative to the spirit and manners of the age. To grant the 

rights of hospitality was to grant protection. The host or patron 

was considered as the protector of his guest ; an office which 

suited with a martial spirit. It gave the host consequence, in 

his own estimation and in the estimation of others. The 

practice of' this virtue, among rude nations, affords not only a 

gratification to curiosity, but the opportunity of indulging in 

the exercise of humanity to strangers, without incurring the 

imputation of a want of attachment to the tribe. The advantages 

are national and reciprocal ; in no other way can they acquire 

a knowledge of foreign nations, their arts and manners. Like 

the safety of heralds it passes into their law of nations. In 

ancient writers, we often read of the right of hospitality, and 

of wars to protect those rights or to avenge their violation. 

Indeed, it is to be considered no less a national, than a private 

virtue. In the present state of improvement, among civilized 



* Boijlaaiay abadio hopunif prceda taking cattle, prey. 
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nations, almost every reason, which, among savages, concurred to 
the establishment of hospitality^ has ceased, and the practice, in 
the ancient sense, has ceased of course. The arts of writing and 
printing have furnished innumerable vehicles of intelligence 
always at command. Knowledge of all the arts of life is 
diffused with facility, safety, and accuracy, as far as the use bf 
letters is known. The cultivation of the gentle passions, an 
improved sense of the duties of humanity, a knowledge of its 
rights, and the protection afforded to those rights, by the law of 
nations and the civil laws of moist countries, have superseded the 
necessity of individual protection ; and public accommodations 
have been much more convenient for travellers, than private 
hospitality. The universal introduction and currency of money, 
and the facilities of commerce, have given . men the command 
of a kind of property, which may with ease and safety attend 
their persons, and provide for them in their peregrinations. Most 
men, who travel at this day, are engaged in pursuits of interests 
or gratifications of a private nature. In this state of things, 
hospitality, in the ancient practice^ would be unnecessary, 
unjust, and intolerably burdensome. It has therefore been well 
exchanged for those courtesies, that better accord with the 
manners as well as the interests of civil society : and why should 
we regret the exchange ? Let those who entertain such an 
enthusiastic veneration for hospitality and other ancient virtues 
of the same origin, reflect, that they cannot have the effect 
without the cause ; and that those precious gems of savage 
virtues would lose their lustre and estimation without the foil 
of savage vices. This short sketch is sufficient to prove, that 
the first rude state of man, or if we choose the expression, the 
first simple state of society does not most abound in virtue and 
happiness. I have given, indeed, a short, but in a general 
view I believe, a true sketch of every uncivilized tribe on 
earth. 

This opinion of a preference of the savage to a civilized 
state of society has been inculcated by some, who, irritated and 
disgusted with the numerous abuses of a corrupt government, 
have unjustly attributed to civilization those evils, which we 
always find aggravated, the nearer we approach to the savage 
state, their favorite state of nature ; and by the glowing minds 
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of some whose zeal in the cause of virtue exceeded their 
information. Had they attended to the science of human 
nature, the development of the human mind, the powers, 
faculties, passions and appetites of man ; had they studied 
attentively the history — not of battles and sieges only, the 
intrigues of statesmen, and the revolution of empires — but the 
history of man in society, the history of the human mind, they 
would have found reason for correcting their opinion. This 
science, so important to man, has been too much neglected. In 
the first stages, none are capable of making or recording proper 
observations, and one half of the progress has generally passed 
unnoticed. In the following ages, historians, hurried away by 
the more splendid events of history, have too much neglected 
to mark the progressive improvement of the mind ; and readers 
hav.e.b^n equally inattentive to the few facts that have been 
recorded j throwing any light upon the subject. In America, 
the best opportunity that ever presented for : supplying these 
deficiencies in the early history of man, by actual observation 
on real life and manners, has been too much, neglected, and 
8u£fered to escape hitherto with but little improvement.. 




CHAPTER II. 



Of the appetite or propensity for society— the appetite which leads to the 
propagation of the species — ambition — sympathy. 



We will now, briefly, inquire how far man, without a 
consideration of mutual wants, or a necessity for mutual defence, 
arising merely from a sense of weakness or wickedness, is by 
nature fitted for society. That, surely, is to him a natural 
state, to which the laws of his nature, general and particulsir^ 
all tend. Here let me premise, that, with man,* a state of 
improvement is not opposed to a state ol nature. Perhaps as 
good a definition as any which has been given of man is, that 
he is a being capable of improvement, in a progression, of 
which he knows not the limits. Deity has implanted in his 
nature the seeds of improvement, furnished him with powers 
and faculties for the cultivation, and to these superadded a 
sense that the cultivation is a duty. The first thing which 
strikes the mind, in the course of our inquiry is an appetite for 
society. Man desires to associate with man, and feels a pleasure 
at the approach of his kind. 

The appetite is so universally prevalent, it cannot be denied, 
that it'' originates in his nature. The same appetite, under the 
name of instinct, produces all those associations which are 
found to prevail among all gregarious animals of the brute 
creation and with them, it is allowed to be natural. Why not 
allow it to be so with man, to whom it isso much more 
extensively useful ? This appetite, which may with equal, or 
perhaps, more propriety be denominated a propensity to society, 
is common to all men ; — and although I have compared it to 
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instinct, in the lowerorder of animals it is I conceive, in its origin 
a susceptibility merely of certain mental impressions, that is, 
such as excite feelings in the mind, either agreeable or 
disagreeable, according to the constitution of nature. The infaht 
receives its first impressions from its mother or nurse ; these are 
effected by soothing attentions to the wants of the infant, in 
its helpless state; exciting pleasurable sensations: until the 
presence of the soothing object constantly suggests, or is 
accompanied with those pleasurable sensations agreeable to 
the laws of association, by which the pleasure excited in 
the mind, by any object, is transferred to that object and 
considered as an inherent quality. These feelings ate soon 
extended from the mother or nurse to all whose presence 
has become familiar ; until it embraces every acquaintance. 
The pleasurable sensation is frequently counteracted by another, 
that of fear excited by some new and unusual object ; which, 
however, is removed by familiarity, and gives place to the 
former agreeable impressions. This appears to be the origin of 
the social affections. The susceptibility, only, is innate and is 
common to all ; and as the very life of every infant, that comes 
into the world, Necessarily depends on the kind attention of 
others, every one, that lives, must necessarily experience the 
impressions, and the social affections become as common as the 
susceptibility. They vary, indeed, in degree and extent, from 
circumstances ; from constitution, which renders one less 
susceptible than another ; but more frequently from education 
and habit, which are, principally, effected through a propensity 
to imitation. If there be any thing instinctive in man, it is 
this propensity to imitation. It was long ago observed by 
Aristotle, that man is an imitative being. In the early stages 
of life, this propensity to imitation opens the only avenue to 
improvement. Infants, children, and youth take, by imitation, 
not only their actions, but their feelings, sentiments, and 
opinions, from others, particularly from those to whom they 
are most attached, and for whom they have the greatest respect. 
It has been made a question whether the propensity to society 
be limited in the number of its objects ? This question, I think, 
will admit, though not a precise, yet a satisfactory answer. It- 
is adapted to the occasions, the powers and faculties of men, 
8 
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and admits of equal extension by improvement ; accordingly^, 
in the early stages of society, while the powers and faculties 
of men were in their infancy, men have every where been 
found associated in families and small independent tribes. If 
at any time, larger associations were formed, like some of the 
great empires of antiquity, they were not the efifect of choice, 
but of superior force. Agreeable to this opinion, we find the 
parts were but loosely connected, and every where crumbled in 
pieces, as soon as that force was removed. As mankind increase 
in knowledge, as their powers and faculties extend, and the 
comprehension of the mind is enlarged, they voluntarily extend 
their associations ; to determine therefore the limits of the 
social propensity, or the social a£fections, we must determine 
the limits of social improvements. This appetite is accompanied 
with other appetites, propensities, and passions, that nature has 
made essential parts of the constitution of man, which have no 
use, no gratification but in society. Hardly can we find one 
which terminates wholly in self, not one that stands opposed to 
society. Of compassion, sympathy, and the train of benevolent 
passions and emotions, society is clearly the ultimate object. 
The principal end of some is the preservation of the individual ; 
of others, the continuation of the species — such is the hoarding 
appetite, and the passion for riches to which it gives rise ; the 
appetite which leads to the propagation of the species and its 
consequent passions ; — even these are not solitary ; — they do 
not terminate wholly * in self — no, not the hoarding appetite, 
which, if any, might be thought an exception. Here, self often 
predominates ; but in general the passion for riches, stript of 
every view to society, becomes very faint, if not totally extinct. 
The man, who is intent upon gain, has some connexion, some 
friend, whom he wishes to benefit, by his acquisition. He 
views the acquisition of riches as a mean, not an end ; a mean 
of future support and personal indulgence, it is true ; but at 
the same time, as a mean of benefiting some, and of acquiring 
esteem, confidence, and influence among all. Some instances 
have, indeed, been known of solitary misers, who have made 
the amassing of riches the sole end of their pursuits : some 
individuals have, likewise, conceived an aversion for man, and 
secluded themselves from society. These are considered as 
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deyiating from the common sense of their species, the common 
standard of man ; thej are instances of the abuse of natural 
passions, or are the anomalies of the race. There are 
other anomalies ; but from such we do not take the common 
nature of man. The appetite which leads to the propagation 
of the species is, perhaps, in it^ origin, a vague indeterminate 
impulse to gratification. The principal end of this appetite, 
doubtless, is the continuation of the species by a perpetual 
re-productioil, in which view it is the constant revivifying 
principle of society ; but the Author of our being, whose all 
comprehensive plan is adjusted, in the most perfect harmony, 
has made it farther subservient to social happiness. Nature, 
by making it the source of a specific ^passion, corrects the 
vagueness of the appetite ; and thus it becomes the fountain of 
domestic felicity and one of the strongest bonds of society. 

Ambition, when in balance with the other passions and 
appetites, is not opposed to the general good of society. — Far 
from being detrimental, it is highly useful to man. By this 
passion, many actions, the noblest and most beneficial in society, 
are produced. It is only in the extreme, that the passion 
becomes hurtful ; when the acquisition of power or influence 
is no longer considered as a mean of doing good ; when the 
passion aims solely or principally at its own gratification. But 
this is doing violence to the laws of nature, which result from 
the whole nature of man. The passions of hatred, revenge, 
and some other passions and iemotions, not unfrequcntly very 
pernicious in society, are reserved for the next chapter. In 
the remainder of this, we will attend to some emotions purely 
of a social tendency. Sympathy is an ingredient in the social 
nature of man, deserving of very particular attention. The 
modus agendi, or how the emotion of sympathy is produced ; 
whether it be wholly mental, the reflection of a sentiment, or 
whether it be partly organical, partly mental, is perhaps, one 
of the secrets of nature ; but the efiect is evident and the final 
cause illustrious. It is one of those nice adjustments in the 
nature of man, which give us the most exalted idea of the 
wisdom and benevolence of its Author. In the smaller circle^ 
of life, its influence is more immediate, more direct, but its 
influence extends to whole nations and empires. Sympathy 



20 

is generally produced through the medium of an organic 
impression. We see something in the countenance, the 
movement, the whole figure of the person, which we take for 
the expression of a sentiment, or a particular state of mind in 
that person. We instantaneously, seemingly by a direct 
impression, without time for reflection, find excited in ourselves 
a corresponding tone of mind, corresponding sentiments, 
producing similar expressions. The emotion, though we may 
have a sense of pain and distress in the object, is not repulsive. 
On the contrary we feel a powerful attraction to objects of 
•distress. Thus man is sweetly prepared to mourn with those 
who mourn and to rejoice with those who rejoice. I'he emotion 
of sympathy not only prevents a thousand discords, but produces 
in society a kind oi instinctive harmony. There is one 
impression of sympathy, which seems to be mostly organic, or 
an efiect on the nerves only. A yawn from one person in 
company, will produce a spontaneous yawn in all present, at 
least all who see the act. When we see a person suddenly 
hurt, or hear of one being wounded in a particular part, we 
feel a particular afiection of the nerves in that part, which 
thence thrills through the whole frame, conveying at once 
to the heart a sense of the pain supposed to be felt by the 
patient. This may be one reason why, when we bear of a 
person being wounded, we are anxious to learn the manner afid 
particular place of the wound. Where our information is general 
the efifect on us is general ; we endure something like a state of 
suspense. This is a situation apparently of greater uneasiness, 
than when the sensation is reduced to a corresponding part. 
Lord Kaims has beautifully unfolded what he calls the 
sympathetic emotion of virtue* and which ought not to be 
omitted here. When we are witnesses, or hear of the 
performance of any great, noble, and benevolent action, we 
find excited in ourselves a strong desire to perform the same 
kind of action. The mind swells with an ardent desire to find 
a proper opportunity, or a proper object. Notwithstanding some 
opinions to the contrary, I am persuaded these emotions of 
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sympathy «re not tbe e£fect of reasoning from the object to our 
own situation ; they rather resemble instinctive impulses* 
Sympathy, without the intervention of words, blends the 
thoughts, sentiments, and the virtuous disposition of individuals ; 
it diffuses joys of the heart from countenance to countenance, 
commands relief in distress, and consolation in affliction. 
Montesquieu alludes to this principle in human nature when he 
says, — ^^Parents are generally able to communicate their ideas 
to their children ; but are still better able to transmit their 
passions." This disposition to sympathy helps to account fur 
all that similarity of sentiments, chai*acter, and even of features, 
which is observable in families, societies and nations; less 
perfect, indeed, tbe more extensive the connexion. 



CHAPTER III. 



Of hatred and revenge — ^Envy and some other dissocial passions. 



Hatred and revenge are not, in their nature, opposed to 
society, although, from their abuse they become at times veiy 
pernicious. On a candid inquiry it will be found, that those 
passions do not arise from any malignity in the nature of man ; 
but are given for good and wise purposes. They are necessary 
to a being capable of injuring as well as benefiting others, and 
liable to be himself the subject of injuries from those of his own 
species. Men are conscious of a freedom of action, of a choice 
in what they do — we know at the same time, that man is not a 
perfect being, that he has many weaknesses, that there fall in 
bis way motives to action infinitely various. Sometimes his 
choice is influenced by ignorance, by error, by the prevalence of 
parlicnkr passions or a{^tiles, a present desire of gratification. 
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Sometimes he is confounded by a combination of circnmstanceSi 
the result of which, he wants the power, or the patience, to 
evolve. He is frequently tempted to a deviation from right, 
by an opposition of interests, originating, not in a direct 
intention of the parties, but the want of an early foresight in 
each, of the other's intended pursuits. To a being thus 
circumstanced, powerful moral restraints are necess9ry. Such 
restraints are provided for man, and come in aid of his moral 
perceptions of right, and are made to arise from the consequence 
of his actions. It is evidently a general conistitution of 
providence, that the general tendency of mce is to produce 
misery to the agent, of virtue, to produce happiness, connected 
in both by the relation of cause and effect. The passions of 
hatred and revenge will be found to accord with this constitution. 
The more fully to investigate this subject, it will be necessary 
to take a nearer view of human nature. Man, in an unimproved 
state, is very little acquainted with the operations of his own 
mind, the extent of his powers and faculties and the result of their 
various combinations. For their development, he is furnished 
with internal perceptions and external senses, accompanied 
with the powers of reason and investigation. As in physics, no 
reliance can be had on reasonings a priori ; experience alone 
can decide. Man, therefore, fully to discover the extent of his 
powers and faculties, and the right tendency of his whole 
nature, must with sufficient attention and presence of mind to 
mark the result, pass through such a variety of situations as will 
bring all into exercise, and put all to the test, in every variety of 
combination. It is a matter of great difficulty for a man to make 
just and accurate observations on a subject so evanescent, as are 
the operation of his own mind, and always in transitu. They 
are past ere there is time for reflection : on the most important 
occasions, the whole mind is wrapped in attention to some 
external objects. Add to this, subjected as man is, though for 
wise purposes, to the influence of habit, his observations will 
be frequently partial, and his conclusions warped by some 
present prevailing bias. — It is evident, therefore, that the 
progress of moral and social combinations beyond those that 
are the most simple and obvious, will be slow ; how slow a 
slight attention to the history of the human. mind will evince. 



We are taught bj reason and experience, that the less a man is 
able to discern agreements and tendencies, the moral relations 
of things, the more liable he is to do wrong ; the more liable 
from partial views, instead of seeking a compromise, to sacrifice 
to his own the interest of others ; at the same time he is the less 
able to devise and enforce those social rules, which might 
remedy the evil. In the first rude stages of society, men have 
no notion of general laws or of public punishments, for the 
prevention of private injuries ; thej are unable to connect 
private injuries with the public concerns of the nation or tribe. 
The redress or prevention of these, are left to each individual. 
In such a situation hatred and revenge are the only practical 
checks. Hatred is a fixed aversion of one man to another, on 
account of a real or supposed intentional opposition to his 
interest or happiness. — Revenge is a desire in one person to 
inflict an evil on another for a real or supposed injury received. 
—Hatred alone dictates the avoidance of its object as disagreeable 
or noxious : revenge pursues its object, and is gratified only 
with retaliating the injury-; such conduct is dictated by the law 
of self preservation, and is necessary, in that state, as there is 
no other external restraint, no other means of escaping, or 
preventing future injuries. Thus limited and directed, they 
are necessary for the prevention of a licentiousness in injuries 
unrestrained by any fear of the consequences. 

In the progress of improvement an extension of social 
intercourse, useful discoveries, the invention of arts, the 
separation of property^ a gradual change of manners, the 
multiplication of desires and objects of gratification, form a 
scene too intricate, a combination of interests too complicated, 
for the former simple mode of society ; liability to injuries is 
increased in proportion. The passion of revenge, almost 
constantly called into exercise would, in this state of society, 
if laid under no restraint, become the most cruel scourge and 
render society a curse instead of a blessing. Nature is always 
equal to her occasions. Active enterprise and more extensive 
pursuits invigorate and enlarge the powers of the mind, and 
render men equal to the task of a more extensive legislation. 
They are led by degrees, in some measure, to comprehend 
their aitnation ; to evolve the combinations of their various 
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interests ; to form those laws, whieh maj hare a tendencj to 
prevent a direct opposition ; to proyide for a reparation of 
injuries, and punishments for the restraint of wanton violence. 
Still the progress is slow ; it is long before men can be persuaded 
to accept merely a reparation for injuries, and submit to society 
the sole right of punishing for prevention which comes in the 
place of revenge. The right to revenge private injuries, in the 
most improved state of society, in the highest refinement of 
manners, never wholly ceases ; nor is it demanded. There 
will exist many little oppositions, many little injuries, to which 
the law cannot descend, and which if neglected, become the 
source of greater violence. The exercise of hatred and 
revenge, by the party injured, is still the only restraint ia 
these cases. In a state of improvement, however, in a well 
regulated civil society, these passions stripped of their violence, 
and under the restraint of laws and moral discipline, are hardly 
known for the same passions. Still they are the same, only 
chastised and accommodated to a more improved state of 
society. Before, justified by the law of self preservation, 
they acted a primary part as sovereign in the distribution of 
punishments. — ^Now they act a subordinate part in coming in 
aid of the law, in matters of smaller moment. They are 
however, under every guard of law and of morals, liable at 
times to great abuses ; and what, when left to the direction of 
a fallible being, is not liable to abuse? We should be ill 
fitted for society, without them. In an improved and well 
regulated society, the abuse can never be very extensive in its 
consequences. Let us not rashly attempt to correct the wisdom 
of Deity, much better is it for us that we should suffer the 
abuse of them than the total extinction. 

Envy, malice, and avarice have been accounted instances of 
natural passions which are dissocial, and tend to prove, that roan 
is little fitted for happiness in society. I will not here contend 
about the term natural. It is true that man is capable of these 
passions, and of many other vicious passions and habits ; a little 
reflection, however, will discover that these are not original in 
his nature ; but have their origin in the abuse of those natural 
passions, which are necessary to his happiness, both as a social 
being and as an individual. Envy is generally said to be 
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emalation carried to excess* This is undoubtedly correct ; 

but in the exercise it certainly partakes of the passion of 

revenge. Emulation is a desire to excel others, in the public 

estimation. While a person strives by the acquisition of 

superior excellence, to deserve a preference in the public 

opinion, it may emphatically be called the strife of virtue. — 

The happiness of. society is interested in the contest. When 

a person deserts- the prime object, the acquisition of real 

excellence, and strives, by the depression of a competitor, to 

enjoy the public estimation unrivalled, it has degenerated 

into envy, and is now the contest of vice. A person under the 

dominion of this passion is prone to exaggerate every little 

fault in a competitor, and to convert even his virtuous actions 

into vices by attributing them to corrupt motives. Every 

excellence in a rival is viewed as hostile, every advance as a 

personal injury. To complete the turpitude of the passion, and 

fill up the measure of vice, the pasdion of revenge is called 

into its aid. 

Malice is a disposition to inflict evil on others without just 

cause. This disposition, by indulgence, is inflamed into a 

permanent passion, the most detestable, as well as pernicious 

in its efiects. jit may be called a perpetual anger, and is 

equally irrational with that passion in the extreme. Some 

persons appear to derive from their organization, an irritability 

of mind, which easily admits this disposition. In general, 

malice prevails most among a people of fierce and rough 

manners, where the common tone of the mind borders upon anger. 

It is more rare in an improved state of society and manners, 

and where it is discovered, may generally be traced to its 

source, in disappointments, insults, and hard usage, which have 

habituated the mind to a state of irritation. In all these cases 

it is easily perceived, that a malicious disposition is, originally, 

no part of the common nature of man, but is wholly adventitious. 

It is a vicious habit of mind admitted and confirmed by a too 

ready indulgence of the irritable feelings. Avarice is the 

excess of that passion which accompanies the hoarding appetite ; 

the passion which prompts man to provide for his future 

necessities or convenience. It is the foundation of all his 

providence. Like other passions it is liable to abuse, to be 
4 
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converted into avarice, and become indireetljr an inceDtive 
to the most horrid vices. Thek^ are passions which originate 
in habit ; every habit gives rise to an attendant passion, which 
impels to the indulgence of the habit. Vicious habits are 
attended with vicious passions, many of which have the most 
pernicious consequences in society. Soeh passions have no 
pretence of being natural or original, in the mind of man. 
The habits from which they are derived, are formed in the 
mind, through the neglect or s^use of some natural power, 
faculty, or propensity. They may like every vice be admitted 
or excluded at the election of the mind ; — they may, therefore , 
withthe greatest propriety, be denominated, adventitious. That 
any of the passions, faculties, or propensities of man may be 
abused, proves only that he is a moral agent capable, in his 
actions, of choosing between good and evil, or that he is 
imperfect and liable to deception , and sometimes to aberrations 
from virtue, without designing the consequences. Were it an 
objection to any passion, propensity, power, or faculty, that it 
might be abused to the injury of mankind, not one would 
escape condemnation. The faculty of reason would not be 
exempt. Generosity must be accounted an evil, because it 
sometimes misjudges and sometimes turns to prodigality. 

Upon a candid view of the whole subject, the conclusion is 
undeniable, that man is, by the laws of his common nature as 
constituted by the Author of his being, fitted for 9, state of 
society and social improvements ; that his happiness depends 
on the right use of his passions, appetites, powers, and faculties 
agreeable to the laws of social nature ; that as a moral being, 
capable of vicious as well as virtuous actions, he may deviate 
from his destination, and disturb his own happiness, as well 
as the happiness of others. 
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BOOK III. 



OF MAN AS FITTED FOR CIVIL GOVERNMENT AND lAYfS. 



CHAPTER I. 



Of the morri fiiculty, or moral conttitudon of num. 



In die preceding, book, we have seen that man, as far as 
depends on his natural appetites, powers, and propensities, is 
fitted, and intended, for the aocial state. We shall now inquire, 
how £ar he is fitted for government, — ^to be the subject of civil 
institutions and laws. 

The first thing, that presents itself in this inquiry, is the 
moral faculty, or the moral constitution of man ; moral percepti(m 
or the power of discerning what is morally right or wrong in 
human actions, both as it relates to himself and others ; and a 
sense of obligation to do wha^is right accordingly, and to 
forbear what is wrong. Without such power of perception 
and sense of obligation, he could not be a subject of government, 
could be subject to no laws, human or divine, except to the 
laws of instinct and to those physical laws, which are appointed 
for the lower orders of the animal creation, and which are to 
them, laws of necessity, not of obligation. I shall endeavor 
to investigate fully, but with as much brevity as is consistent 
with perspicuity, the nature of that constitution, the origin of 
the moral faculty, and the nature of moral obligation, and in 
what way it renders him a proper subject of government and 
Uwa* 

Before entering apott this inquiry I rfiall briefly notice some 
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opinions of Mr. Paley, who sustains a very eminent character 
as a moral writer. In his treatise of moral philosophy, he very 
justly discards the notions of innate maxims, of an instinctive 
perception of moral right and wrong, or what may be called a 
moral instinct. He admits that man has, from nature, a 
capability of attaining the perception of moral right and wrong, 
and accounts for his approbation of the one and disapprobation 
of the other, in the following manner. ^^ Haying experienced 
in some instances, a particular conduct to be beneficial to 
ourselves, or observed that it would be so, a sentiment of 
approbation arises in the mind, and which sentiment afterwards 
accompanies the idea or mention of the same conduct, although 
the private advantage, which first excited it, no longer exists," 
and e converse of a conduct injurious. He farther attributes 
the continuation of such sentiments, or as I understand him, 
their propagation, and what renders them common in society, 
to imitation, of which he says — ^^ The efficacy of this principle 
is most observable in children ; indeed, i^ithere is anything 
in them, which deserves the name of : instinct, it is the 
propenijity to imitation." However just these observations 
may be, and however applicable to the manner in which moral' 
sentiments become habitual, and the manner in which they are 
frequently pro|>agated,' they do not at all serve to explain the 
original principle of the moral faculty, in the common nature 
of man. That there is such a. common principle^ is evident 
from the common and universal : effect. — Every man endued 
with human faculties is found <Apable of moral sentiments, and of 
attaining the perception of the moral quality of actions. This 
common principle, I shall endeavor, presently, to demonstrate. 
The same author when treating of moral obligation, says, — 
** When I first turned my thoughts to moral speculations, an air 
of mystery appeared to hang over the whole subject, which 
arose, I believe, from hence, that I supposed, with many 
authors, whom I had read, that to be obliged to do a thing 
was very different from being induced to do it, and that the 
obligation to practice virtue, do what is right, just &c., was 
quite another thing and another kind, than the obligation, 
which the soldier is under to obey his officer, a servant his 
master, or any df the other civil and ordinary obligations of 
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buman life ; whereas it appears from what has been said, 
that it is like all other obligations, and that obligation is 
nothing more than an inducement of sufficient strength, 
and resulting from the command of another." He had 
before given what he calls a definition of virtue, that it is ^^ the 
doing good to mankind, in obedience to the will of God, 
for the sake of everlasting happiness," — and a definition of 
obligation, — ^^ A man is said to be obliged, when he is urged 
by a violent motive resulting from the command of another." 
I do not know that any one, who has at all considered the 
subject, has supposed that obligations differ in kind, but in 
species. A general definition, if correct, is true of all the 
species comprehended in the general term, but cannot marie 
their specific distinction ; and when it becomes necessary or 
proper to mark their specific distinctions, something must be 
added to the general definition. It is true that moral obligation 
is superinduced upon every legitimate obligation or blended 
with it ; but 1 believe that Mr. Paley would not have hazarded 
the assertion, that all civil tibligations, and moral obligations, 
are specifically the same, and that the world have hitherto been 
amused with distinctions merely nominal. I will here only 
point out a marked distinction between civil and moral obligation, 
which will be more fully explained in another place. Civil 
obligation is considered as fulfilled by the mere performance 
or forbearance of the act enjoined or prohibited, without regard 
to the intention of the agent ; but moral obligation cannot 
be fulfilled as such, without the good intentions of the agent ; 
and besides, moral obligation is much more comprehensive 
than civil obligation. In these definitions, and indeed in his 
whole account of the moral constitution of man, although he 
makes his duty to consist in doing good to mankind, yet Mr. 
Paley seems not sufficiently to have considered him as a social 
being by the constitution and laws of his nature ; that the 
social affections are necessary to that moral constitution, and 
that- without them he could not be the subject of moral 
obligation. Accordingly, when he introduces the principle of 
utility, which is indeed the end of all moral laws, he leaves 
it a mere selfish principle, with the agent. Besides, his plan 
of treating actions in the abstract and that onljy according to 
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his own confession, excludes the intention of the agent, 
without which actions are neither virtuous nor vicious ; in fine, 
have no moral quality, but are to be considered, as merely 
useful c»* detrimental, as chance directs. 

Let us inquire, what, according to his definition of virtue and 
obligation, is the inducement.— Is it the will or command of God ? 
the consequence alone ? or both united ? The consequence 
^one replies the author. ^^ We can be obliged to nothing but 
what we ourselves are to gain or lose something by it ; for 
nothing else can be a violent motive to us. As we should not 
be obliged to obey the laws or the magistrate, unless reward 
or punishments, jdeasure or pain, somehow or other, depended 
on our obedience ; so neither should we, without the same 
reason, be obliged to do what is right, practice virtue, or 
obey the commands of God." But this motive must result 
from the command of another ; in the case of moral obligation, 
from God. On this same plan, that the motive must result 
from the command of another, can only be explained to mean 
a firm belief that the author of the command has the power 
and the will to reward the obedient and punish the disobedient. 
Do the sentiments of the mind, under a sense of moral 
pbligation respond to this ? I think not. The sense of desert, 
of praise or blame, due to our conduct, seems not to be 
consistent with it ; or at least to intimate that something more 
is wanting. Why do we feel ourselves accountable to God, or 
to our fellow men? Is that sense of accountability to be 
resolved into a mere dread of power ? or is it a mere sentiment 
of regret for what we may lose ? or of pleasure for what we 
may gain ? and shall we for merit and demerit, substitute 
useful and injurious to ourselves, and consider our accountability 
as a mere account of profit and loss ? 

What then is wanting in this system ? Clearly the afiections, 
which involve the disposition and intention of the agent, and 
which, as he tells us in a note, his plan excluded, and at the same 
time acknowledges that the agent is virtuous or vicious according 
to his design, or, which is the same thing, actions as they relate to 
tibe agent are virtuous or vicious according to that design ; from 
hence they derive their moral quality •--«~But he tells us at the 
same time, that actions are right or wrong aeeording to their 



SI 

teadancjr to prodaee good or evil. In this plan, then, that 
actians are right, means only that they are useful, and wrong, 
that they are hijiirioos, but they are not therefore virtuous or 
vieimis. If, as he tells us in the same note, his concern was 
with actions in the abstract, and that only, he should have 
adhered to that plan, and in all instances, have substituted utility 
for virtue, useful for virtuous, and injurious for vicious. His 
definition of virtue would then have been consistent as a 
defi»ttio& of utility, and with this his definition of obligation 
would correspond. Had he, through the whole of his treatise so 
deservedly esteemed, adhered strictly to his plan of considering 
action, ifi the abstract only, excluding the intention of the agent, 
it would have been found very little in harmony with that 
practical moral system, which the Author of nature has 
ordained for man. He that would write a practical system of 
morality, to be useful, must study the moral constitution and 
situation of man ; the end and design of that constitution, 
and the means provided for attaining that end, for carrying 
the design into effect. This will keep him in a constant 
communication with human action, with moral action, which 
can never be found to exist without intention. In such a 
system, utility will be the important end, but it will be a social 
not a selfish utility, and virtue will be the means of attainment. 
Such, notwithstanding the plan which he had announced, of 
treating actions in the abstract only, was clearly, the author's 
practical opinion ; for we find him almost constantly bringing 
down his theory to practical morality, which gives to his work 
its principal value. Thus we find him almost in the outset, in 
the sixth chapter of his preliminary book, making humali 
happiness first of all, to consist in the exercise of the social 
affections. By the social affections he must mean a kind 
disposition in one toward his fellow men, at least, those within 
the sphere of his connection, which is, in fact, an habitual 
intention to do them good, as occasion presents. The social 
affections make the man an integral part of society, and in 
degree, identify his happiness with that of others ; they add 
what was wanting in the author's definition, the doings good 
to mankind with affection, diat is with good intentions, and 
mtie benevoleuee with pmdenoe ; but the definition ineludei^ 
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prudence only in the motive, — ^^^ for the sake of everlasting 
happiness.'' And it would have been the same had the 
avoidance of everlasting misery, been made the motive. 
There is certainly in the motive nothing of benevolence. — If I 
am correct in this, it proves that the social affections must, in 
any moral view, constitute an essential part of that violent 
motive, which he makes the inducement to moral obligation ; 
it proves also the deficiency of the explanation above given, 
^^ that we Cjan be obliged to nothing, but what we ourselves are 
to gain or lose something by, for nothing else can be a violent 
motive to us." If the social affections be necessary, which 
must be the case, to render the obligation moral, what we 
are ourselves to gain or lose makes but a part, both must unite 
to complete the motive ; one or the other may prevail according 
to the situation. Where our own life is in immediate danger, 
self preservation will be the prevailing motive ; where the 
life of another, the social affections. Nor is it any answer to 
say that blending the social affections in the motive serves to 
promote our own happiness. It proves that our own happiness 
is not a mere isolated, selfish consideration. 

We will now proceed to inquire into the moral constitution of 
man the origin and progress of the moral faculty, and the nature 
and end of moral obligation, as it relates to the individual, and 
to society. We have before noticed, in the human mind, a 
susceptibility of impressions, — impressions exciting in the mind 
feelings agreeable or disagreeable, of pleasure or pain which I 
shall denominate moral impressions. These are the germ of 
moral sentiments, and differ from sensation, or those impressions, 
whether agreeable or disagreeable, pleasurable, or painful, 
which are received through the organs of sense, and which 
are for the most part felt at the organ and terminate in the 
pleasure or pain excited ; and though they are perceived and 
distinguished by the mind, yet they are perceived as impressions 
immediately on the respective external organs. The feelings 
excited by moral impressions are perceived to be in the mind 
itself, and to be independent of the organs of sense. There is, 
indeed, often a sensible and a moral impression from the same 
object. The sensible impression is direct; but the moral 
impression appears to be made by way of suggestion ; both 



ss 

^%eit€ fSe^liitgs of pleasure or pain ; but from habit, if thej 

excite pleasure in a common degree only, thej pass for 

indifferent. We are more sensible to any thing in a small 

degree painful. The feelings excited by moral impression are 

of the social kind ; they have always some relation to society, 

to others ; — not so the mere sensible impression. Where they 

do not, by way of suggestion, cause some moral impression, the 

feelings excited terminate in self. Nor is it an objection, that 

we wish others to enjoy with us a fine picture or a fine present* 

That wish is a moral sentiment, introduced by suggestion.-^ 

Indeed, there is not perhaps a sensible impression or sensation, 

which may not, on occasion, impress some moral sentiment, 

suggest some moral reflection. Moral sentiments may be just 

er unjust. It is not their rectitude that constitutes them moral 

in the sense of the term here used, but their social nature« 

But some entertain unsocial sentiments ; are these of a moral 

nature ? Certainly they are, and it is still in relation to society^ 

that they have their moral quality. Of the susceptibility of 

moral impressions we have the same proof, as we have of 

a susceptibility of sensations, a universal consciousness of the 

impressions. We may therefore consider it to be dearly 

established as a first principle. Such is the constitution of the 

human mind, that the feelings excited by those impressions, 

whether agreeable or disagreeable, are always reflected back 

upon the object, and are considered as belonging to the object as 

the cause. In proportion as the feelings excited are pleasant 

or agreeable, they are accompanied with complacency toward 

the object ; if disagreeable or painful, with disgust or resentment. 

These feelings appear to rise spontaneously, or rather without; 

any intention in the mind to excite them ; nay, to be often 

uncontrollable ; although they may, by a course of discipline^' 

be brought under restraint. That these things are so, we 

know from observation and experience ; but why they are so, 

until we are able to discover further principles, we must resolve 

into the constitution of the human mind, or rather into the 

great first cause where all our researches must finally terminate.^ 

In infancy the range of moral impressions is very limited, 

because the comprehension of moral objects is also limited, and 

it is extended only as the comprehension of those objects tf 
5 
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extended. It is not easy to determine, how early the huinaii 

mind is capable of these impressions, how early the susceptibility 

exists ; but we have reason to believe it to be co-existent with 

mind. For the first mental acts which we bbserve in children 

are complacency in acts of kindness and resentment of injuries. 

In that state, however, from the absence or weakness of 

intellect, these acts are not considered as moral, in the sense of 

being imputable ; it seems like the embryo state of the moral 

powers. ^ Nor do infants distinguish, as moral, the objects from 

which they receive the impressions, and often resent with the 

same violence an injury received from an inanimate as an 

animate, from an irrational as a rational, object ; nor do they 

begin to distinguish between intentional and unintentional 

injuries, until some development of the rational powers has 

taken place. The susceptibility of moral impressions, having 

its origin in nature, is entitled to be considered as a first 

principle, and as much an essential part of the mental, as the 

organs of sense are of the animal constitution. The moral 

faculty is, however, yet in its germ — something farther is 

necessary towards its cultivation and improvement ; we find it 

here wrapt in self. It cannot be said fully to act a moral 

part ; and the means of improvement are found intimately 

connected with its first principle. I have before said, that 

moral sentiments are of a social nature, and have shown that 

the social affections, by which man is connected with, and 

becomes an integral part of society, have their origin in 

a mental susceptibility of impressions. This is the same 

susceptibility which we have now found to be the first simple 

principle of the moral faculty ; and the process by which the 

social affections, springing from that natural source, were shown 

to be cultivated, is in every step a moral process. Thus by 

this simple natural principle, the social and moral relations are 

found to be indissolubly connected, or with more strict propriety 

may be said to be identified. The sentiments of complacency 

and resentment excited in the infant mind, by the impressions 

made by different objects, are but the germ of moral sentiments, 

not being yet accompanied with a conception of moral right 

and wrong, which is necessary to their becoming practically 

morale in the sense to be imputable. The cultivation of the^ 
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ioeial affections contributes to this end, but which can be fully 
attained, only by a development of the intellectual powers. 
A degree of intellect is, we have before said, necessary, not 
only to the development of the moral faculty, but to the moral 
quality of human actions, as imputable to the agent. Without 
this a human action is no more imputable than the actions of a 
brute animal, or the movements of a machine. It is the 
province of the intellectual powers to combine and distinguish 
the moral relations, to discern and appreciate their results in 
duty, and to direct the performance of those duties, as they are 
found to conduce not only to the interest of the individual, but 
to the general interest of society, and the promotion of human 
happiness. Still, the moral powers must always be imperfect. 
They are the moral powers of man, liable to be led astray ^by 
his vicious habits, by his passions and appetites, by his weakness 
and sometimes by his reason. 

In this same constitution, and originating in the same 
principle, nature has founded her moral law, the law of human 
conduct; and the next inquiry is, what provision is made 
for enforcing on the human mind a sense of obligation to 
observe and obey that law ? This will be found originating 
in the same principle and an essential part of the same moral 
constitution. When actions come to be considered as right 
or wrong, according to their beneficial or injurious effects 
and tendency, from this circumstance, the sentiment of 
complacency in regard to a beneficent act, becomes as referred 
to the agent, a rational sentiment of approbation, and that 
of resentment for aii injurious act, of disapprobation. Nature 
has also given an early and ready discernment of analogy 
by which not only man, but animals in general, distinguish 
their species, and each discerns that the species to which 
it belongs, has a common nature, on which they all rely 
with confidence in their mutual intercourse. Hence every man 
relies that all other men have, under the same circumstances, 
tiie same feelings and the same sentiments with himself, and 
finds it confirmed by observation and experience. In viewing 
tiie conduct of others, he is conscious of a sentiment of 
approbation of the right, and disapprobation of the wrong, 
iecompanied with a sense of desert, of praise for the one, 
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and of censure for the other. In viewiDg his own eondiiet 
be is conscious of the same sentiment of approbation and 
disapprobation accordingly, and the same sense of desert ; but 
in the latter case, the sentiment is more vivid, more pointed as 
being brought home to the mind by its own consciousness. Thus 
a provision is made by nature for the reward and punishment of 
moral actions. On the same principle every man is led to seek 
the approbation and to dread the censure of his fellow men, 
which he considers in the one case, the reward due to bis 
good conduct, and in the other, the punishment due to his 
erimes. On the same principle, but by a stronger motive, he 
is led to seek the approbation and to dread the censure of that 
Omniscient Being, who is the Author of nature, and nature's 
laws ; from whom he received his own existence, and to whose 
goodness he is indebted for all his enjoyments, for all his 
prospects of happiness. Under these inducements, to seek the 
approbation of his own conscience, of his fellow men, and of 
his C^od, he finds himself bound by a three-fold cord of 
accountability — in other words under a moral obligation to do 
what is good and right, — to practice virtue. 

Thus we find that moral obligation, of which I have here 
given an account, without attempting to force it into a definition, 
is an important part, or rather is the result, of the moral 
constitution, and is indissolubly connected with the same 
universal principle in the nature of man, which is the source 
of all our moral sentiments, of all the social affections. It will 
perhaps be remarked, that in explaining the origin and progress 
of thid moral faculty, I have scarcely more than alluded to what 
is, or ought to be, the great end of all moral actions, — general 
utility, or the general interest of society ; but the subject, so 
far as it was here found necessary to pursue it, did not require 
its discussion. It was sufficient to consider it so far as the 
individual is affected ; and besides, the laws of nature, rightly 
understood, are found to aim, as well at the promotion of the 
individual as the general interests— or rather the promotion of 
the general interest of the community, through the private 
ipterests of the individual members ; — for the generf^ interest 
consists of an aggregate of the individual interests) pri^^i^f 
esttoiated. Jf ever they elagh or run in opposite dire4$tiM«9 it. 
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Is owing M flome error in the estimate ; and indeed, wifl» 
■ttn there can never be a perfect estimate ; it will at beitybe 
but a near approxin^ation. 

Let us now see how far man, provided with such moral 
oonstittittbn, is, notwithstanding some seeming incongruities, 
fitted to become the subject of civil government and laws.- 
The moral sense, ( for I will now venture to use that term to 
express the perception of moral right and wrong, including a 
sense of moral obligation, ) is to man the final arbiter of justice^ 
Tsraeity, and of all the moral virtues, of all his moral actions^ 
When he perceives his actions to be right, or prodn^tive of 
good, agreeable td the laws of his nature^ he is conscious of a 
pleasurable emotion of approbation ; whien wrong, of a paiinAit 
emotion of disapprobation. Hence his love of justice, veraeitj^ 
and all the moral virtues. What he is conscious of in himself, 
he expects to find in others. This is the foundation of hitf 
confidence in the justiee of others, and his reliance on htimal^ 
testimony. That he sometimes violates these virtues, is not 
sufficient proof that he does not admire and even love 
them. Justice, for instance, is the result of certain reciprocal 
relations, subsisting between the agent and the object ; it 
is often therefore not a little complex. A little more or less 
comprehension of the relations may wholly vary the result, as 
to the moral quality of the action. 

Viewing things through the medium of prejudice, or some 
present passion, man is liable to err in his estimate of those 
relations, and while he loves virtue in general, to admit vice 
in particulars. Considered as to his mind, man has not only 
active powers, but susceptibilities, in regard to which, the 
mind appears to be merely passive. He is capable of deliberation 
and choice. He is likewise susceptible of various impressions, 
from objects both external and internal ; for the affections and 
operations of the mind, by reflection become objects, and have 
their impressions. The impressions made, produce a change 
in the mind, which is the subject ; a difference in the subject 
causes a difference in the effect. Hence it is, that, not only 
different men, but the same man at different times, may be 
differently affected by the same object, and the same apparent 
motive have a different influence. And hence comes a fluctuation 
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of choice. This fluctuation is corrected by the moral sense, 
and by the force of reason and of habit, which places the 
choice of objects, or the admission of the causes of such . 
impressions, in the power of the mind. 
Were man unassailable by external impulses, were the influence 
of motives excluded, he would be wholly unaccommodating, 
wholly unaccountable. Law might as well be promulgated to 
a machine — ^rewards and punishments could add no inducement 
to obedience. However such a state may be suitable or 
necessary to any other order of beings, it is very ill suited to 
inan, intended as he is^ for a state of government and laws. 
The sense of accountability, arising more immediately from 
the deep interest] which we feel in the approbation of othenir, 
as above explained, is a principal ingredient in the moral 
constitution of man. When he has done well, he is conscious 
that he is deserving of the approbation of others ; when ill, of 
their censure. Judging in the same manner of others, he is 
made to perceive the necessity of government, and the necessity 
and propriety of submitting his conduct in society to the 
regulation of laws, as well civil as moral. 
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CHAPTER II 



Idea of a commimity — Of Patriotisni. 



MaD) by the force and habit of association and abstractioHy 
acquires the conception of an aggregate oi individuals, as 
forming a distinct entity, — a moral person, capable of rights 
and duties. Such is the idea of a community, of a society. 

When a man considers himself as connected with any society, 
he is, if I may use the expression, conscious of a kind of 
individuality of himself with the aggregate. The conception 
of this individuality is more or less distinct and forcible, as the 
connexion is more or less intimate, — and if it be not the germ 
of every attachment to the community, certainly gives strength 
to the attachment and vigor to patriotism itself. It is essentia 
to the social nature of man, and of great importance to 
government. It is not only the soul of individuality to the 
whole government ; but as there will always be numerous 
subordinate connexions forming smaller societies in the same 
government, it makes all the members of the same connexion, 
in some degree, responsible for the actions of each. They 
enjoy 4he virtues and the advantages both of the individuals 
$md of the community, and each in the same degree, the 
reproach of the other's crimes, and the justice of their 
punishment. 

This sentiment has, however, given rise to a principle, 
which has been grossly abused to the oppression of mankind. 
In many governments, the practice has prevailed of involving 
in the same punishment of offenders, all of the same family 
and connexion, — the innocent with the guilty. It has prevailed 
most generally in despotic states, where it coincides with the 
principles of the government, which makes it a crime for a 
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man to be placed even by nature herself, in a situation in 
which he might dare to think himself injured by the act 
of the prince. Althoggh this conception of the unity of a 
connection is no justification of the practice, yet it fully accounts 
for its origin. In this also has originated the practice of 
retaliation, reprisals, and many things of a similar nature, 
permitted by the laws of nations ; — and here humanity may 
vindicate her rights, and assert that the practice is [too often 
carried farther than the principle will in justice warrant. 

Patriotism or love of country, is a noble passion, and 
illustrates the character of every people, who enjoy any just 
poHlori of liberty under civil institutions. It is indispensably 
necessary to any good degree of security or prosperity, in a 
fratien. The whole community is the object of this passion ;- 
in its eifects, it unites the individual members in the pursuit 
of public measures, and on necessary occasions, gives a 
jM-eference of the public to private good. To the common 
interest in the defence and prosperity of the nation, it adds 
an affection great as the object, on which it is exerted. 

It has been made a question whether the passion may be 
reckoned among the natural passions of man. The Abb^ 
Raynal has asserted that it cannot. Speaking of the aboriginal 
inhabitants of Brazil — he says, " They show no particular 
attachment to their native place. The love of country, which 
is a ruling passion in the civil state, which in a good government 
rises to enthusiasm, and in bad ones becomes habitual — ^this 
love of country is but a factitious sentiment arising from 
society, but unknown in a state of nature.'* 

Let us examine this opinion. — At this day, facts and not 
names give to opinions their just weight and cutrency. 
Although in speaking of the aborigines of Brazil, he mentions 
only their want of attachment to their native soil ; yet in his 
general position, he comprehends all the distinctive properties of 
that love of country which is generally denominated patriotism. 
In this sense love of country is a love of the community. An 
attachment to the soil collects, limits, and confines the passion, 
^nd gives a locality to its objects; but does not of itself 
constitute the passion. Take from the country the community, 
take from it the inhabitants, and the object ceases. 
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Were this passion not discovered in the first rnde slate 
of man, no conclusive argument could be drawn from that 
circumstance. All the-paasions of man are, originally, capacities 
only, and capacities may and do often exist antecedent to the 
objects to which they are adapted. They can be discovered 
in exercise only ; and they cannot be exhibited in exercise, 
until a proper object be presented. Many, if not all, of them 
are like plants in the germ ; they discover not their species, 
until expanded by cultivation. Shall we say, the oak is not a 
tree of nature, because in its first state it is but a germ in the 
acorn ? Or shall we say, the appetite in man, which leads to 
the propagation of the species, and its consequent passions, are 
not natural, because not discovered in the infant of a day ? 

If we rely upon facts, history has not recorded, nor modern 

researches discovered, a single people in this supposed state of 

nature, a state in which a love of country, an attachment to 

the community, does not make a conspicuous figure. The 

ancient Barbarians of the north of Europe, from whom most 

of the modern inhabitants of that country are descended, furnish 

with proofs of the existence of this passion among them, of 

vigorous national attachments. It is true, their attachment to 

any portion of the soil was not so strong. This attachment to 

the soil is fixed by the cultivation of the earth for subsistence, 

which collects the interest and attention to one spot and gives 

a locality toiconveniences. It is not, however, generally true, 

that savages have but a feeble attachment to the soil of their 

country. In this respect, they are, in a great measure, capable 

of the same habits, passions, and sentiments as the man of 

civilization. They occupy, with their habitations, but a small 

part of what they call their country. The rest is reserved 

for pasture or hunting groXinds ; it is the great farm of the 

tribe. They readily remove their temporary habitations from 

one part of this to another ; but war, famine, or some very 

powerful cause is necesl^ary to compel them to a total 

abandonment. The ancient Scythians, from whom the modern 

Tartars are descended, were nations of herdsmen. Their 

riches consisted principally in their horses, which supplied 

them both with food and carriage. -Their habitations were 

booths or tents of easy construction. In a country of great 
6 
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extent, they pi^MtedthcMsre places, iti whiehtbe greatest plenty 
of fresh paBtttre* were found ; for ^tive sake 6f these, they made 
frequent and distant removals. We learn that among th4s people, 
as early as the reign of Darius the son of Hystaspes, the love 
of country was a vigorous passion* Their national attachments 
were strong, and they were attached to the soil, not so much 
because if afforded them subsistence by cultivation, as because 
it contained the tombs of their fathers. According to Herodotus, 
Indasarthus, a prince or head warrior in that country, sent the 
following message to Danus then attempting the conquest of 
Scythia — " If I flee before thee. Prince of the Persians, it is not 
because I fear thee. What I do now, 1 am used to do in times of 
peace. We Scythians have neither houses nor lands to defend. 
If thou hast a mind to force us to come to an engagement, attack 
the tombs of our fathers, and then thou shalt know what manner 
of men we are." Such a people could be no strangers to patriotism. 
The savages of America are a living instance, of the 
strength of this passion, among a rude and uncultivated 
people. The European writers have been very much abused 
in their information of the American natives. Buffon has 
asserted, ^Mhat among them, paternal love and filial affection 
are very faint ; the most intimate connexion, that of family, bas 
but feeble ties ; there is no intercourse between one family 
and another ; of course there is no national union, no republic, 
no social state." The Abb6 Raynal has eopied many things 
from Buffon, and probably here he found that state of nature, 
of which he speaks in the passage recited above. In the same 
account of the native inhabitants of Brazil, the Abbo gives an 
account of their ancient mode of life, in that country. What 
but a local attachment, an attachment to the soil, could have 
been the cause of this people continuing in the same country 
through a succession of ages ? To what but a national 
attachment shall we attribute their national manners, and 
national resentment, of which he tells us ? In another place, 
he fornixes an instance, which contradicts almost every part 
of the character given of the American natives by Buffon, and 
ought to have corrected his own opinion^ that in what he calls 
a state of nature, the iSve of country is unknown. He tells 
OS, the French proposed to a native tribe in Canada to remove 
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toiS distance ftiMir their imeiettl habiiatioii>; on wkich bcctmon, 
cnie:4f tbeir chiefs .nracte thiB foHowing speech. ^ We wem 
born, ftaid he, oa this ground— rour fathers Ke buried in it,*^ 
dhaU we aajr to the bones. of our fathers, arise aiid go with u» 
into a.:ferQign land ?" la this the language of a people, who 
are almost void of parental and filial affection, — who huve no 
national attachments, no republic, no social state ? 

Logan a Mingo chief, in his speech sent to the governor of 
Virginia, at the close of an Indian war, in the year 1774, 
discovers the same sentiments of patriotism. The reader will not 
be displeased to see the whole -apeecb. It is more than equal to 
volumes, collected in the closet, on the character of that people. 
^^ I appeal, says he, to any white man to say, if ever he came 
to Logan's camp hungry, and he gave him not meat, if he ever 
came cold and naked, and he clothed him not. — During the last 
long and bloody war, Logan remained idle in hiS' cabin, an 
advocate for peace. Such was my love of the whites, that my 
countrymen pointed as they went and said, Logan is the friend 
of white men*. I had even thought to have lived with you, but 
fdr the in^rieil of one man: Colonel Gresap, last spring, in 
cold blood' and unprovoked, nlurde^ed all the relations of 
Lo^h, not sparing even my women and chHdren ; there runs 
not a drop of my btood in the veins of any living creaturie. — 
This called on me for.revengfe— I have fought — I have killed 
many. I have fully glutted hiy vengeance. For my country, 
I rejoice at thig beams of peace. But do not harbor a thought 
that mine is the joy of fear. Logan never felt fear. He would 
not turn on his heel to save his life. Who is there to mourn 
for Logan }• Not twie.'' 

Where ^hall we find the love of country and family attachment 
more empbaticatty,' more beautifully expressed? The people* 
of these United States, • who have kndwn the aboriginal' 
inhabitants of North America, both in peace and in war, and 
have often treated with them in their national councils, know 
fall well the strength of their national attachments. Indeed 
the' fkrther we go back toward that state so fondly aiid partially 

■rr^. r-T \ — r- r ■■ ■ ■:• ■ — : r . ■ ■ • 

* Jeir«rwin'8 notes on Virginia.— 07. 
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deemed by some the onlj trae state of nature, the more 
vigorous we find that passion which attaches them to their little 
communities. What then is the result? Why clearly, that 
the Author of existence, to fit man for society and civil 
government, has implanted the principles of this passion in 
his nature. 



CHAPTER III. 



Of a disposition in man to abuse the powers of government with which he 
is intrusted. 



The question whether man'^be originally depraved ; whether a 
disposition to evil, a relish for vice as such, be a part of his nature 
in the present state, I leave to be discussed by the moralist 
and the divine. I am here to consider his natural powers, his 
disposition and actions, as they relate solely to his political state. 

Moralists have embraced different systems respecting the 
origin of moral evil, and the natural disposition of man, as 
affected to virtue and vice. Political writers have uniformly 
agreed. From Machiavel to Dr. Price, all have asserted or 
admitted, that, in a political character, when intrusted with 
power, man is totally depraved, wicked, and corrupt; that in 
power, the utmost perverseness is inherent in his very nature ; 
that he is never good, but through necessity. Hence mutual 
checks, restraints, and opposition of powers are found necessary 
to guard against the oppression of rulers. This, if true, refutes 
the opinion which I have attempted to establish; that man, by the 
original constitution of his nature, is fitted for civil government; 
or, as I have elsewhere expressed it. Deity has implanted in him 
the germ of every necessary qualification for that state. 
Little, however, is man fitted for civil government, if no one 
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can be found fit to be intrusted widi tbe execution of its powers. 
Before we admit an opinion which so much vilifies the nature 
of man, and must, if fully believed, almost tempt one to call in 
question the goodness of (he Author of that nature, let us 
candidly consider the reasons on which the opinion is founded. 

It is said, and truly, that every page of history furnishes us 
with instances of the abuse of power. The long line of Roman 
Emperors, with very few exceptions were scourges of the earth. 
All the kings and princes of ancient and modern times, not 
excepting the philosophic Frederick of Prussia,** have given 
full and convincing proofs of the danger of intrusting the powers 
of government to be exercised without control. An effect so 
universal, it is said, must have a universal cause in the nature 
of man. All this is true ; and yet I will venture, at the hazard 
of being thought to be singular, to dissent from the common 
opinion, respecting the real cause. I apprehend the effect so 
general is not produced by , any malignity, any culpable 
disposition in the nature of man ; but that it is mostly the effect 
of situation. I do not doubt of the universality of the effect, or 
if you please, of the event, of a constant abuse of power in 
certain situations. I doubt of the cause only. I think the 
cause to be very different from that which has been usually 
assigned ; that it xs more complex, and is the effect of other 
causes, some existing in the nature of man, others arising from 
the nature of the power, and from the mode in which it has 
been intrusted or assumed. 

It may perhaps be urged, that if experience has evinced a 
general propensity in rulers, to abuse the powers which they 
possess, it is of little consequence to tbe science of government^ 
what may be the particular cause of that propensi^. The 
same checks, the same opposition of powers, will be necessary 
to guard against the abuse. But let it be remembered, that 
in apply ing( a remedy to any evil, little success can be expected, 
if the cause of the evil be unknown or mistaken. It is much 
more eligible, where there is a possibility, to remove or prevent 
the cause, than to be obliged to maintain a constant struggle 
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agaia3t the ejBeet, or be perpetually employ^di in palUating. or 
diverting its malignity. According to Oiur different apprebensioft 
of the cause, the remedy applied will be different, ajad the 
event more or less successful. 

It must be remembered that man is a complex being, and by 
nature constituted with a variety of passions, appetites, powers, 
propensities, and susceptibilites ; with external senses, and 
an internal discernment adapted to the perception of objects 
physical and moral. Some of.tbeise have a more immediate 
relation to. his individual b^ing ^aod. happiness, yet so as not 
to be opposed to society ; wjb^le otbeirs relate move immediately 
tp sQciety, yjet not to the exejiusioa of ^If* lie was not. made for 
independence, but foft: mutoaL connexion, mutual dependence ; 
9nd to this every thing in his nature is moi;e or less relative. 

Qn the right di^^cernment of moral relations^ either singly^, 
or in their various combinations, arising from various objects, 
situations, and circumstances, depends the jiustness of bis moral 
perceptions ; on a full and right comprehension of the result, 
depends the knowledge of his duty. He is from the constitution 
of his nature, capable of impressions from an infinite variety of 
objects external and internal ; for the operations and affections 
of the mind by reflection become objects, and again have their 
impressions. These impressions give an equal variety to the 
modifications of his passions, appetites, powers, and - faculties. 
The result of all these constitutes the temper, disposition^ 
and character of the man ; and from the various modification 
arises, in a principal degree, the various influence of motives. 
Were man left in this situation he would be the sport of blind 
impulses ; — there is evidently a necessity for a balance, as weli 
as some arbiter of moral action. Reason, by which he combines, 
compares, distinguishes, < and marks the result, has been 
considered by many, if not mostof our ethical writers, as being 
to nj^an the balance of his moral powers and the Arbiter of his 
actions. I think this is not tbe office of reason. Season is the 
h^d that adjusts the balance, extends and limits it, rather than 
the baj^ce itself. Let it be observed, that reason ishereused, 
not for simple intellect or intelligence, but for ratiocination or 
the power of reasoning. However nice and metaphyisical 
these distinctions may appear,, they lead to some important 
consequences in the moral economy of man. 
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What them, it IviH be asked, is to man the arbiter of his 
actions ? what the balance of his moral powers ? I answer, the 
moral sense or conscience, as eitplained in the preceding chapter, 
is, in all cases, the arbiter of moral action. Reason is an advocate 
to argn^, compare, and inform ; but to conscience or the moral 
sense, in left the ultimate decision.- I believe every one will 
be capable of perceiving this distinction. The remaining part 
of the subject Is, indeed, a little more intricate ; but I hope fo 
niake it ihteilligible to all, who will attend td what passes in 
their own minds. 

We have seen that man is a being constituted with a great 
varietj of powers, faculties, passions, and appetites ; that these, 
from the variotis impressions to which the mind is subjected, 
are capable of' an ahnost endless variety of modifieations and 
comlnnations, which fur'nish to motives different directions, and 
differed degrees of force. To a being thus constituted, some 
balance, to preve'nt the utmost capriciousness of conduct, and 
give htm a command of choice in his actions, some Constant 
regulator is necessary. A little attention to those faculties, 
that constitute the reasoning powers, to their operation, to the 
manner in which they are affected, inlSuenced, and biassed by 
impnlses intetnal and external, will discover that reason, instead 
of being qualified to serve as a regulator, has itself need of a 
balance, some steady principle for its regulation. Nature, 
always equal to her wants, has provided such a principle. 
This, ill addition to the moral sense, is found in that sense 
of aeeounfability, which is comnion to man. The sense of 
accountability has already been investigated and explained; 
but it will be here necessary to examine it with a little more 
attention, and that we may have at of^ce, an entire view of the 
subject^ to j-epeat some thin^ that have been said before. 

The principle of accountability having its immediate origin 
in the sentiment of approbation and disapprobation, of which 
a man is conscious in regard to his own actions, it will 
be necessary to keep in view, as well the faculty, by which we 
discern moral relations, and the moral quality of actions, as 
the sense of desert which accompanies that consciousness. 
Man, as before observed, has a passion, a desire, an appetite 
call it by what name you please, for the approbation of others ; 



4d 

and be extends it to all intelligent beings, wbom be conceives 
to be, in any way conusant of bis actions, (and its force is 
increased or diminished according to tbe relation in wbicb he 
considers himself placed, in respect to those beings.) When 
be perceives that bis actions are morally right, he is conscious 
that he deserves their approbation ; on the contrary, if be has 
done wrong, he is conscious that he is deserving of their 
censure. He is conscious to himself of a feeling of approbation 
and disapprobation of the conduct of others, as be views it to 
be right or wrong. Judging from his own feelings, and the 
expressions he observes in others, be justly expects to find 
tbe same sentiments in all ; and tbus, as before expressed, he 
finds himself bound to his duty by a three-fold cord of 
accountability — to God, to bis own conscience,* and to bis 
fellow men. Tbe sense of accountability constantly operating 
with the moral sense, though not exempt from the imperfections 
incident to the nature of man, constitutes the balance of bis 
moral powers, and a steady principle for the regulation of his 
actions. Season, by comparing circumstances, marking the 
result, and detecting the impositions, to which, not only the 
external sense, but the internal faculties, are more or less 
liable, is qualified to adjust tbe balance. Here we may again 
observe, that neither the moral sense, nor the sense of 
accountability is given in perfection to man ; they are but 
plants in the germ, the growth and improvement of which 
can be expected, only from a proper cultivation. I cannot but 
flatter myself, that tbe distinctions I have endeavored to make, 
are intelligible, and the principles clearly established. By the 
assistance of these principles, we shall be able to throw some 
light on the question, respecting so universal an abuse of power. 
The correctness of a man's conduct will depend, principally, 
on a just discernment of moral relations, a clear perception of 
what, in bis situation, is right or wrong, in moral action ; on the 
means of information, the strength and impartiality of his 
reason, and a just sense of accountability, to God, to bis 
conscience, and to bis fellow men. In proportion as there is a 
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deficiency in one or k\\ of these, he will be liable to a deviation 
from right, and every deviation, by changing the force of habit 
to the weaker side, will strengthen and confirm the bias. He, 
therefore, who in life and action would persevere in a course 
of virtue, must beware, how he indulges any deception on his 
moral discernment, any bias upon his reason or any relaxation 
of his sense of accountability. Free a man from his sense of 
accountability only, he is left to the dominion of his passions 
and appetites, and driven precipitately into vice ; it is like 
detaching the balance of a watch in motion. 

That branch of the sense of accountability by which a man 
perceives that his actions are of right, subjected to the praise 
or censure of his fellow men, is not least efficacious in 
preserving the balance of his moral powers ; yet his sense of 
accountability to them may become extinct, from the situation 
merely, in which he may be placed. Place him, in a situation 
ta consider himself either above or below the regard of his 
fellow men, he will no longer feel himself accountable to them 
for his conduct. He, who in such a situation, can maintain the 
guard of hia virtue, and successfully resist the solicitations of 
his passions, and appetites, the covert approaches, and the 
open attacks of vice, must be something more than human. 
Such is the original adjustment of the moral constitution of man, 
its parts, connexions, and dependencies, mutually supporting 
and supported, that not a pin can be loosened, without 
endangering a derangement of the whole structure. 

That political situation which places a man in any degree of 

independence on those, over whom he exercises a power, in 

the same degree cherishes the emotions of pride, and transforms 

that which before was only a contempt of what is low, mean 

and unworthy of the man, into haughtiness, under the name of 

grandeur. It engenders a contempt for men, and extinguishes 

those sentiments which ought to subject his conduct to their 

approbation or censure, according to his desert. Such has been 

more or less the situation of all hereditary monarchs on the 

globe ; of all aristocracts and aristocratical bodies ; of all men 

in authority ; who have had, or have conceived themselves to 

have the ability to continue their authority independent of 

those, over whom it was exercised ; in a word such, is tb6 

7 
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situation of all who hold their power in contempt of the 
people, they govern. A situation not indulged to man by the 
laws of his nature, and which providence has often, though 
hitherto with little effect, warned him, by the pernicious 
consequences, not to intrust to any one of the race. The 
wonder is not that men, in such a situation, should have been 
guilty of so many vices, but that they should have exhibited 
even a few virtues ; how few have been those virtues, could 
we strip the actions of princes and nobles of the false glare of 
character, we should learn from every page of their history. 

Instances of constatit and flagrant abuse of power, by men 
thus situated, demonstrably prove that it is dangerous to 
exceed the limits of our nature, to step beyond the limits of 
its laws, but they prove no original malignity in man. In 
a different situation within the limits assigned, by the laws 
of human nature, men have administered the powers of 
government, with the greatest abilities and the most exalted 
virtues, for the sole good of the community. May we not instance 
more than one, may we not instance many examples in these 
United States? In situations in which rulers have held 
themselves fully accountable to the general sentiments of the 
people for the exercise of the powers, with which they were 
intrusted, they have conducted with as much integrity and 
Virtue as have been exhibited in the more private scenes of 
life. It must be allowed that few such situations have beeB 
devised by political wisdom. 

When any people are capable of forming a constitution of 
government, on natural principles, and establishing a power of 
administration within the limits of those principles, they will 
be able to secure themselves from the danger of all exorbitant 
abuses. Care must always be taken, that the ruler shall feel 
in a proper degree, his responsibility to the people, for his 
public conduct, and to provide, that he shall administer, not 
his own powers, but the powers of government intrusted to 
hita as a sacred deposit. 

If, then, the observations here made, upon this subject are 
just, and the reasoning correct, we may say, whatever human 
Institotieos have done, nature has not disqualified man for any 
0f the functiotiB of civil government. 



CUAPTER I¥. 



Of the necessity of eiTil laws tad govemmeiit. 



Haying in the preceding chapters shown, that men, by the 
constitution of their common nature, are fitted and deaigned 
for civil government, we shall conclude this part of the subject^ 
by an inquiry into the nature and origin of the necessity bj 
which they are compelled to enter into that state. 
. As was formerly observed, some have thought, the necesaitj 
arises, solely, from the perverseness of hyman nature. Thej 
assert, that men have, inherent in their nature, a relish fcq: 
vioe<y an original propensity to evil, to restrain the malignity;of 
whiph, they; were laid under the necessity of civil governmeqt 
and lawr; that true virtue, genuine benevolence, would haye 
carried them h^m^ily through the most complicated scepe9} 
that GQuld have: fallen to their lot in society. How the accoupt 
staqds ^between them and their Maker^ it is not my prescAt 
purpoae to inquire. I shall observe ooly, that their civil ^n4 
political conduct does not avow a consciousness of suq^ 
depravity of nature. They appear, in all cases, where, no 
particular bias of passion or interest is discoverable, to have 
full reliance on the justice, integrity, and veracity of eaqh 
other. 

Some^ wha have entertained less gloomy views of humaA 
nature, have holden, that the necessity arises from the weakness 
only of individuals, requiring mutual aid for the supplying qf 
their mutual wants, and protection against physical evils. 
This, however, would lead no farther than the social state. 
It would not, alonC;, induce the necessity of civil government. 
W.e have seen that man wa^, by nature, intended for the latter 
9tete ; aAd w€i ih41 now &»d, arising from his nature, a neeessiij! 
tor. adopting it ; but, a necessity different frofa what hs^ b<^etn 
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suggested. Although men have a relish for society ; although 
it is the scene of their improvements, and the great source of 
their happiness ; yet no goodness of heart can enable them to 
enjoy its benefits, without an establishment of laws. Perception, 
consciousness, and volition, or those powers which originate 
and direct external action in men, belong to them individually. 
A society consisting of a number of individuals, can have no 
common, united perception, consciousness, or volition. Could 
this be the case, a society might will, and, by the. single act 
of volition, direct and control the actions of all and every 
member, with the same ease and regularity, with which an 
individual directs and controls the motions of his body and 
its members. But this is denied to man in the aggregate, and 
in every combination of society. The will of a society is 
made up of the wills of the individual members, collected. 
Had man been formed with faculties enabling him, with an 
intuitive glance, to penetrate and comprehend the individual 
willsof all the members of the society, and of all whose conduct 
might, in any way, affect it ; to penetrate and comprehend the 
passions, appetites, and pursuits of every individual ; in a word 
to comprehend all the causes, by which God governs the 
actions of moral agents ; were he endued with reason sufficient 
to arrange the whole, so as to prevent every interference in 
human pursuit ; goodness of heart and firmness of mind, to 
Enable him to pursue the arrangement ; in such a state both 
of knowledge and disposition, he would stand in no need of 
civil laws, or rules prescribed by common consent, for the 
regulation of social conduct. But such a state falls not to the 
lot of any finite being. 

Our positive knowledge, both of the present and past, is 
partial add depends on actual and accurate observation. There 
is, however, given us some clue to the future. We are able 
to perceive certain relations of cause and efiect ; and as far as 
experience leads, we find a uniformity in the course of nature. 
We discover some of the causes and some of the laws, by 
which physical effects are produced in a chain ; while of 
others we are wholly ignorant, or can at best, obtain but an 
imperfect glimpse. Much more imperfect is our knowledge 
ttf the causes that produce and vary human actions, sul^ect to 
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die influence of motives, to the choice of the agent and to 
those causes that govern and connect the chain of human 
events. In an extensive society, individuals can have but a 
limited knowledge of the present actions of the whole. Their 
knowledge of the intentions and causes, upon which future 
actions depend, is much more limited; or rather is reduced 
to conjecture. We are able to gain some knowledge of the 
leading principles of action, of the motives, which generally 
(prevail^ and of the species of action, which they will produce^ 
in certain characters and in certain situations. To descend to 
every situation, to every character, and thence to learn, fully, 
the particular influence of motives, and the individual actions 
that will follow in each, is far beyond the reach of human 
sagacity. 

In a society composed of any considerable number of 
individuals, and of any considerable activity, there will be 
many and very difierent situations. The influence of nature 
with different persons will be very different. They will have 
a variety of distinct interests and pursuits, and those not at all, 
er very imperfectly, known to each other, in their origin. 
However innocent and right those interests and pursuits may 
be, when considered separately, they will by frequent, though 
unintentional, interferences and oppositions, form a scene too 
intricate for the powers of the human mind to evolve. Could 
we suppose every person in the society to be actuated by 
principles of the most disinterested benevolence, and the most 
accommodating spirit, the whole time must be consumed in 
compromise ; none would be left for action. Without a social 
perception, consciousness, and volition, with any goodness, and 
with any wisdom, short of infinite, the state of society would, 
at best, be a scene of inextricable confusion. To remedy this 
confusion, nature has pointed out to man the necessity of civil 
establishments, and the promulgation of laws. Here is a 
provision analogous to his nature. By the establishment of 
laws, which all the individuals of the community have become 
bound to observe, as the rules of their future conduct, each is 
enabled to foresee, with a sufficient degree of certainty, the 
future interests and pursuits of others. By following the line 
prescribed, all may avoid any considerable inconvenience, or 
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by applying the general rule, may remedy the evil. In no 
other way ,j is it possible to conneet a community either in 
sentiments, or interests, to unite the public force to direct it 
to the attainment of any common good, or to the avoiding or 
repelling of any common evil ; in no other way is it possible 
to obtain[[aiiy security of public or private rights. 

Still men are^; imperfect. They will be guilty of deviations 
from the rule, transgressions of the law, and infiripgements of 
each other's^ rights. This will happen, sooietimes,^ through 
ignorance of the law or the right ; sometimes dirough weakness 
in judging, or inattention in examining ; sometiimeei it will 
happen through the prevalence of interest, the violence of 
passion, or from a disposition habitually profligate and vicious. 
Therefore to [provide to the laws a compulsory for.ce, they 
must be so calculated, that every member of tho community 
shall find a convenience in the observance, and a ceitaia 
ioeonvenience in the neglect or violation. Hence, arises thi9 
necessity of penalties. These penalties are, from the weakn(Qss 
of men, in discerning tendencies, and their cons<iiquent liability 
to vice, necessarily enhanced. Hence also arises tJbe. necessity 
of subordination, and of civil, rulers, to give activity and 
efficiency to the laws. In a state of greater perfection, than 
is to he found in the present state of society, a greater perfection 
in knowledge and^virtue, penalties may make a less formidable 
appearance ; but in every state, the necessity of penalties will 
equally exist. 

In a community, composed of a few individuals, in a simple 
state of manners and of property, the motives to action are 
few ; consequently, there is but little activity of the members^ 
little eagerness of pursuit. A few simple rules, mostly adopted 
aind supported by custom, supply the place of a more regular 
polity. They are the first rude essays in civil institutions. 
Still in every state of morals and . of manners, the necessity 
of civil government, the necessity of laws, of known and 
established rules, equally exists. On the whole, we may 
safely conclude, that no order of beings, short of infinite 
perfection, in wisdom as well as goodness, can subsiist in 
iociety without an establishment of government and laws. 



BOOK lY. 



OF BIGHTS AND LIBERTY. 



CHAPTER I. 



Of natural political, and civil rights and libert j. 



The finst great object of all civil institutions is, or ought to 
be, the security of those personal rights, in the full and free 
enjoyment of which true liberty consists. 
' The word right, when applied to action, signifies what is fit 
and proper to be done, as opposed to wrong. — As a substantive, 
it is used to express the just title or claim' which a person has 
to any thing ; and signifi^es that the thing belongs to him, 
who is said td have the right. There are several classes of 
rights distinguished by some law, custom, or institution, in 
which they are supposed to originate, or by which they are 
sanctioned* and are accordingly denominated. Fist, natural 
rights^ — Secondly, political rights, and Thirdly, civil rights. 

Nsitural rights are generally said to consist in the right of 
personal liberty, personal security, and of private property. 
These rights originate in the laws of our nature and are as 
universal as the social nature of man ; they cannot be justly 
forfeited unless by the commission of some crime against the 
good and wholesome laws of the community. They may be 
violated, and their exercise by the subjects suspended, by the 
will of a tyrant, aided by superior force ; but are never 
extingnilBhed. The subjects always retain the right to reassume 
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their full exercise, whenever thej find themselves able to 
resist the force of the oppressor. 

Political rights have been very generally confounded with 
civil rights ; although they clearly are, and from their importance 
ought to be considered, a distinct class. They consist of the 
rights and powers retained by the people in the fundamental 
law, the constitution of the state — as in a democracy, the power 
of making all laws aa well of the constitution as of the 
municipal code, and the appointment and control of all the 
o£Scers and ministers of the government, — in a mixed monarchy 
the right of electing a co-ordinate branch of the government, — 
and in a representative government, the right and power of 
electing directly or indirectly the public functionaries, through 
which they are all, in a good degree, held accountable to the 
people for their conduct in the administration, and also the 
power of changing, altering, and amending the constitution 
itself, agreeably to the regulations prescribed in the original 
compact. 

Civil rights are those that are guarantied to the citizens by 
civil institutions and are contained in the class of natural rights 
above mentioned ; the right of personal liberty, of personal 
security, and of private property, and the rights derived from, 
and subordinate to these, which are very numerous. They are 
called natural rights as they have their foundation in the laws 
of social nature ; but as practical rights they may well be 
denominated conventional, because for their secure enjoyment, 
they depend on the social or civil compact ; whether established 
by usage or by express stipulation. 

Judge Blackstone tells us, that ^^the rights of persons 
considered in their natural capacities, are of two sorts, absolute 
and relative, — Absolute, which are such as appertain and belong 
to particular men merely as individuals or single persons. — 
Relative, which are incident to them as members of society 
and standing in various relations to each other." He farther 
sayS) ^^ by the absolute rights of individuals we mean those 
which are so in their strictest sense ; isuch as would belong to 
their persons merely in a state of nature, and which every man 
is entitled toj! enjoy whether out of society or in it.'' This 
distinction is, I think, in some degree, incorrect. — There cannot, 
strictly speaking, be any such thing as absolute rights, as the 



fttiihbr has here explained them. — What are the rights of man, 
if we suppose one excluded from all society, from all relation 
to any other human being ? In such a situation, a man may 
have and exercise his natural powers. — He may take and use 
for his support any of the productions of nature, for food, for 
covering, or for any other purpose ; but this power to use is 
very different from the notion of right in the appropriate sense 
intended. With a man in the situation we have supposed, the 
right of personal liberty, so important in a state of society, must 
sink into the mere power of locomotion, limited only by the 
laws of his nature. The notion of right, in the sense of the 
author, vanishes with the notion of relation. 

There is, certainly, a distinction between the rights here' 
denominated absolute, and relative. The former, such as the 
rights of personal liberty, personal security, and of private 
fffoperty, universally result from the social relations^ are 
recognized by the primary laws of our nature, and continue 
through every stage of society, although subject to certain 
modifications. The latter are not permanent nor universal. 
They result from those relations in which a man is placed in a 
state of society ;-such as the right to obtain a legal redress for 
the violation or neglect, by others, of those rights which are 
reeognized by the laws and constitution of the state ; or from 
those relations, which he has the liberty and capacity of forming ^ 
such is the married state and the relations thence resulting. 
Beside, the former are not absolute in any sense : for although 
they cannot be alienated by a voluntary transfer, yet they may, 
agreeably to just and necessary laws of the community, be 
forfeited and lost, by the criminal act of the individual. On the 
whole, therefore, these two classes of rights are not properly 
distinguished, by calling one absolute and the other relative. 
The one arising from the primary, universal, and permanent 
relations of social nature ; the other from those relationcr that are 
suhsequent, limited, and fluctuating, they will, with much greater 
propriety, be denominated primary and secondary rights, by 
which the nature of the several classes will be more clearly 
distinguished. Of the origin of rights on natural principles, 
we shall hav0 occasion to treat more particularly in' the n^xt 
cihapter oo ther ineepKiod arid progress of the right of property. 
8 



Liberty, applicable to man, in the general sense of the term, 

consists in the free exercise and enjoyment of his rights, and 

is natural, civil, or political liberty, according as reference is 

had to one or the other of those rights. Of natural liberty 

Judge Blackstone says. " The absolute rights of man considered 

as a free agent, endowed with discernment to know good from 

evil and with the power of choosing those measures, which 

appear to him most desirable, are usually summed up in one 

general appellation, and denominated the natural liberty of 

mankind. This natural liberty consists, properly, in a power of 

acting as one thinks fit, without any constraint or control, unless 

by the laws of nature, being a right inherent in us by birth, 

and one of the gifts of God to man at his creation, when he 

endued him with the faculty of free will." Notwithstanding 

the little inaccuracy to be found in this passage, in making 

liberty to consist in the rights themselves, instead of the 

exercise and enjoyment of those rights, it might have been 

admitted as a just exposition of natural liberty had he said, 

" without any restraint or control, unless by the laws of social 

nature." It would then have been liable to no misconception; 

but instead of including, the author has, perhaps inadvertantly, 

excluded the notion of social from his law of nature ; for he 

immediately adds. '^ But every man, on entering into society, 

gives up a part of his natural liberty, as the price of so valuable 

a purchase, and in consideration of receiving the advantages 

of mutual commerce, obliges himself to conform to those laws 

which the community have thought proper to establish." The 

author, here, has evidently confounded the natural liberty of 

man, with that range of action permitted to all animals of the 

brute creation, even the most ferocious ; a range of action, for 

it cannot claim the appellation of liberty, not permitted to man 

by the laws of his nature. On this subject, Mr. Christian has 

very justly observed that " the libertas quidlibet faciendi, or 

the liberty of doing every thing which a man's passions urge 

him to attempt, or his strength enables him to effect, is savage 

liberty, the liberty of a tiger and not of a man." 

Burlamaqui has given us a definition of natural liberty, which 
is free from this objection. '^ Moral or natural liberty is the 
ng}it which nature gives to all mankind of disposing of their, 
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persons, and propertj, after the manner they shall judge most 
consonant to their happiness ; on condition of their acting 
within the limits of the laws of nature, and that they do not 
any way abuse it to the prejudice of other men." The author 
of this definition has, with the utmost propriety, considered 
natural liberty as of the moral, that is, of the social kind. Such 
are the rights of man, and such to him are the laws of nature. 
These laws not only prohibit the doing of what is prejudicial, 
but enjoin many things to be done, that are beneficial to 
individuals, as well as to society ; they enjoin positive acts as 
urell as restraints. The definition, therefore, leaving out all 
Ihe active moral duties, appears to me to be materially deficient. 
To correct this, and a small inaccuracy in the forepart, I 
would express it thus. Moral or natural liberty consists in the 
free exercise and enjoyment of that right which nature gives 
all mankind, of disposing of their persons and property in the 
manner they judge most consonant to their happiness, on 
condition of their getting within the limits of the laws of nature, 
and that they observe towards others, all the moral duties 
enjoined by that law. Such limitation is necessary, unless we 
admit that the natural liberty of a moral and social being may 
dispense with moral obligation. 

Civil liberty consists in the secure exercise and enjoyment 
of all civil rights, which comprehend the natural rights, and 
the subordinate rights which in the civil state flow from these, 
and in a strict sense, limited only by the necessary, equal, and 
expedient laws of the community; but in a more general sense, 
limited also, by moral obligation. This definition agrees very 
nearly with the concise definition of Judge Blackstone. " Civil 
liberty, which is that of a member of society, is no other than 
natural liberty so far restrained—and no farther — as is necessary 
and expedient for the general advantage of the public," and 
with that of Mr. Paley which is, " civil liberty is the not being 
restrained by any law, but what contributes in a greater degree 
to the public advantage," — and we may here add, that civil 
liberty can be enjoyed only under an upright and impartial 
administration of just, equal, and expedient laws. 

Political liberty consists in the exercise and enjoyment of 
those rights which we have distinguished by the denomination 
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never be deemed a sacrifice, and is no more a duty in civil 
society than out of it. 

But it is said, that every man has a right to pursue his own 
interest and happiness, and that in the commerce of civil society, 
there will arise oppositions, which will oblige one man to sacrifice 
his interest and happiness, to that of others. I answer — First, 
The nearer we approach to a state of individual independence, 
the supposed state of nature, and the less men direct their 
conduct by mutual laws, the more frequently will such oppositions 
arise, and sacrifices be necessarily made, and that under 
circumstances of violence. — Secondly, That a man, sociable by 
the laws of his nature, has no right to pursue his own interest 
or happiness, to the exclusion of that of his fellow men. — 
Thirdly, The reciprocal relations of social beings dictate, that 
when, for want of foresight, or from the nature of the objects 
of pursuit, an opposition arises, and there is no preference of 
right, there should be an amicable compromise. Beyond this, 
nature may have given power; but she has accorded no liberty, 
no right, to man. This is the true principle of all commerce 
amongst men ; of the accommodation of all claims, natural and 
civil, and the mutual submission of private opinion to public 
sentiment. It is true, men in their private intercourse, often 
lose sight of this principle, and in public bodies, it is too much 
neglected. The interests of the minority, which, on the principle 
of mutual compromise, where, in the nature of the case 
admissible, are entitled to a proportionable regard, are too often 
neglected^ or wholly sacrificed to the more powerful interests of 
the majority. Still the principle, however neglected, is founded 
in the immutable relations of nature. 

It is further said, there are Bome rights which are conceded 
to be natural rights, and which are necessary to be exercised 
in a state of nature ; but are not allowed in any well constituted 
civil society ; one of which is, that every individual shall, in 
case of injury, be his own judge, and may take satisfaction, 
or rather, revenge, at his own pleasure. Such right has been, 
and still is admitted by some savage nations, among whom the 
law of retaliation, instead of a reparation of injuries, obtains, as 
mentioned in a former chapter, such as the right of the next 
of kin to avenge the blood of the slain ; and in that state it 
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ia aUowed to be natural right. On this we mtj observe that 
the right of judging is relative to the rights of justice, and is 
permitted for the sake of those rights. Men have a reciprocal 
right to demand justice of each other, and are reciprocally bound 
to make an adequate satisfaction for injuries. A right of judging 
amounts to a right of deciding what is right and just between 
one individual and 'another— a right of determining what 
satisfaction ought to be made for injuries, and in what manner. 
It is the duty of the judge to decide justly ; if he decide 
otherwise, a second injury is committed. But such is the 
nature of man, we know, as a general rule, that he is incapable 
of judging justly and impartially in his own cause ; and to this 
we may add, tiiat he must frequently want the power to give 
effect to his decisions. In matters that depend on a mutual 
compromise, every man is, under the best regulated government, 
of right aUowed to be the judge of his own interest, and an 
aetor in his own cause. So in a present invasion of his rights 
by violence, he is his own judge, both of the means and the 
measure of defence, and this from the necessity of the case ; 
but he must judge rightly, agreeably to the occasion, at the 
peril of becoming an aggressor ; for the right is not independent 
and withobt appeal. There is, therefore, -a deficiency as well 
in point of capacity to judge, as of power to execute. 

From a little consideration it will be e^i^ident, tbat-this right 
of judging in his own cause is a temporary right, permitted to 
man from necessity only, until he shall arrive at a maturity to 
be capable of comprehending and carrying into effect (hat law 
of his nature which makes him accountable to the judgment 
of others, and which dictates in all controversies a submission 
to an impartial judge. Each one, as well the party injuring as 
the party injured, has a right to an impartial decision ; and 
the laws of nature have pointed out the means of obtaining it. 
The right of justice is perpetual ; the right of judging is 
incidental, and comes in, lest there should be a failure of the 
former. When men become capable of providing for a regular 
administration of justice in government, that right, which nature 
designed to be temporary only, ceases of course, so far as such 
provision is made. It cannot be said to be sacrificed or given 
up by any act of the individual. - Such rights may, as it respects 
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society, be well denominated, juyetiile rightti. tn thW progi^esi 
of society toward maturity, the same thing hd]>pens to thein^ 
that happens to the juvenile passions and appetites of ail 
individual. Many little passions and appetites exist in infancy 
and early youth, which, though necessary and proper (or that 
state, are, nevertheless, unbecoming the state of manhood. 
These are never given up by any specific act of the mind J 
but, agreeable to the constitution of nature, give place in the 
progress of the individual, to passions and appetites proper i6 
an advanced state, and one after another become extir^ct. 

I am apprehensive that the legal notion of the necessity of a 
consideration to the validity of a contract introduced or has, at 
least, long supported the opinion that men, on entering int6 
civil society, give up a part of their natural rights, their natural 
liberty, as a consideration for the security of the ramainder. 
Writers on government have been anxious to discover, on the 
part of the people, some consideration given for the right of 
protection and the right of justice. While government is 
supposed to be finally established, not by a compact betweed 
the individuals of the people, but between the people and the 
rulers, this appeared to be a matter of great importance ; bnt 
it can be of no moment, when it is understood that all legitimate 
government is produced by the people entering into a compact 
among themselves for that purpose. There is no occasion to 
look for any consideration for the duty of obedience to the laws 
on the one part, or a just and equal consideration on the other, 
but the mutual and inviolable obligations of such compact as 
enjoined by the laws of social nature. 

I am happy to find one authority in favor of the opinion here 
advocated — the authority of Montesquieu himself, equal to a 
host. In treating of a subject, which led him to make a 
comparison between a state of individual independence, the 
supposed state of nature, and a state of civil government, he says.* 
^^Liberty principally consists, in not being forced to do a thing, 
which the laws do not oblige ; people are in this state only as 
they are governed by civil laws ; and because they are governed 
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Jby^rqiTilikwfVthejfi «»e; /ree. ; Heoce. itifoUowa, tbiit prinees 
who UiFenot^mong themselves, under civil laws, are not: free-; 
ihey- are governed by force, they may continually force or be 
ibceed'w Sovereign princes are, in respect to -eaeh other ^ in 
ft state ol natural independence. In another place -he observes** 
,^ As. men have given up. their natural independence!,, to live 
4inder poliiical laws; they have, given the j natural eomwunilty 
0f'.go6d, to live under civil laws; by the first they: acquired 
liberty, by the second property.^' From these passages 4t 
appears itbat; Monleisqaieu difiered fromiipther writers, in his 
opinion of.thejib/^rty tft;J)e enjoyed, in • the two states- He 
Dlearly sMpj^pses^ that mw, on -entering into civil society, lAakjeii 
an. ajsqutsjiiiQUi of (liberty, without any sacrifice ; that he thereby 
itfeeui^:.bii)[iS!e({,frotii. the danger of deprivation by force, of 
the iComqion rights o£, his nature^ ..'./. 

i){,Stiil :it ipay be Urged, that if. no rights are; ii^cca9Sfrily 
isMrifiioed by Aden, on entering into the civilstat^, yet it.miis/Libe 
Acknowledged lliit m moat of the gbvei^nm^n^^hat noWi ^ist, 
M:ev^r.hi^ViSiexisted,: many rights are established which do 1101 
originnte jaany natyral principles, jfaeigjjefctse>anilienjoy^eJ(Kt 
rof.pvliich^ihy the few who po^sesft them^is? a t?estraint,<ak)d.ctft0n 
jS:. violation. of the: <coaMnpn ^d naturid rights of all; others<rrr 
This is truaof.aU govelintiients,- that have estabUskedjranksiaind 
privileges^ ^^^hetber hereditaryvorfop life, ivbether ; annexed- ti> 
fiersoni) and families; or estates. iTh^e factitious rights -bi^v^ 
heeh ^imiUt^ ita ithe natur^'righ^j^^particvlavlyito.the.rii^ 
lOf /propeityA;aiMl.vha.ve fpllowedi the r same/ lawj<; but: ifaey-^U 
have their original Aot in the priticiplesirof j«natiare^>;bat tn.itbe 
inventions of ijien. They have no place in a government 
founded in true natural principles ; and we are treating of 
natural rights as it respects such governments only. 

In every government formed and administered on just and 
natural principles, all the secondary and subordinate rights, both 
civil and political, are but species of one or other of the great 
primary rights^ — the right of personal liberty, personal security, 
or of private property, modified and adapted to the state of 
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Bocietj. It needs no ai^^oments^ to prove that all the civil rights, 
which a man in the ciril state has to a remedj for every ease 
of injurj, whether direct or consequential, relating to his 
freedom from restraint, his life, his reputiition, or his propertj- 
whether the injury proceed from violence, from Ifiraud neglect 
or breach of trust, or from the non-fulfilment of any lawful 
agreement, either express or implied, they relate either to his 
person or his property, and fall under one or the other of those 
primary rights. 

Those rights which we have denominated political rights, 
are but the modified rights of self government, which belongs 
to natural liberty, — ^^^That right which nature gives to all 
mankind, of disposing of their persons and property, after the 
manner they shall judge most consonant to their own happiness.'' 
Now all the laws of civil society afiiect either the person or 
property. — In every government where the people have no 
voice in framing the laws, whether the law of the constitution 
or of the municipal code, they are, so far as those laws extend, 
deprived of the right of self government. Where the people 
have a voice in framing and administering the laws, either bj 
themselves, or by their representatives, accountable to them 
for their conduct, they enjoy all that right of self government, 
which the laws of nature permit in civil society. On a careful 
review of the whole, we arrive at this hir and undeniable 
conclusion, that the rights of man are all relative to his social 
nature, and that the rights of the individual exist, in a 
coincidence only with the rights of the whole, in a well 
ordered state of society and civil government. 
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Of the right of proper^. 



The right of property makes so great a figure in the institutions 
and lawa of every country, that in a work like the present, the 
origin of that right, and the foundation upon which it is so 
unrrersally established are deserving of a yeiy particular 
investigation. 

Judge Blackstone observes, <^ there is nothing which so 
universally strikes the imagination, and engages the attention 
of mankind, as the right of property, that sole and despotic 
dominion -which one man claims and exercises over the external 
tilings of this world, in exclusion of eveiy other individual in 
flie universe,'^ and he might have added, nothing has so much 
employed the labor, attention, and researches of jurists, 
statesmen, and legislators. The right, although under different 
modifications, is recognized in every state of society, from that 
of the rudest savage, up to the highest state of civilization and 
refinement. It seems then, a just conclusion, that a right, so 
universally acknowledged, has its foundation in the laws of 
nature, in the social nature of man. Indeed it is conceded 
by all to be a natural right ; but I think, most writers on the 
subject have in their researches, stopt short of the true origin. 

A brief notice of the opinions of some of the principal of 
those writers will not be wanting in entertainment or instruction. 
They have generally agreed to consider occupancy, as one 
thing necessary to the commencement of the right of property 
m the thing to be appropriated ; but that occupancy alone, is 
not sufficient for its completion. Mr. Locke maintains, that as 
every man's time and labor is something that is his own, he, by 
the very act of occupancy, mixes with the thing that something 
of his own, whidi cannot afterwards be taken from him without 



iDjustice. But it is difficult to conceive how, or bjr what 
mysterious operation a substance ^ot rpipe before should become 
my exclusive property, on my mixing with it something that is 
mine. Others, as Grotius and Puffendorf, have held that the 
right of property by occupancy is foundtd on a tacit consent 
of mankind, that the first occupant, should become the ow^ner. 
That a custom introduced and established by the tacit consent 
of any society is a law of that society ; which may secure the 
property, is true, — and when it has become a confirmed custom, 
that the first occupant shall be considered the owner, occupancy 
willbA^po^ a;piK>of of the. right ;,but,thifi|4^ejs not fi^^^uqllor 
tW. ri(g|ht ainoDg mep^'Hbicb tiau^t-aceoi^paoy-pr, precede: tb^ 
CMStiiimtWbi^hjattMsbes upon it^ . 

• .J.u<)gi3:,^laqkatone?. derives the right of pciTAte-property: (pom. 
occupancy ; but first derives to man a general 9iui eoma^oa 
nght^fi{i«opeDty if) every thing on,w:bieh that right. C9an attach, 
firolB aft: original grant of the Ctie^at^or ,i6e 4aan, that he should: 
kaire dOmJUnen ^veriaU the eatik^ m^ ovier ike fish^oft^ eea, 
tad*4)ive«*tbe, fowls of the ail;,. aB4 'over every. lii^f^^tbiQgitJMt 
■ibt«tbiu|>oi:i tbeieartb.f. i T<bi9.46^ i»Qt,ihQi^ever,:ajasist ua.ui 
tkeileasti, iii.MYiilg theqli)e6tion,i: hi>jM^^.i£.iaU. ba^.a^^a: <H)miiHMli 
profertylo a Abti^i the p^cupatiiorQ ctf a-pairt by oni^ .sbould^ 
sevtr'iibaA pwrt:; /^rom tbe'<5omitiOn .stotfk', and: without the 
eoHBettt f^f the letfaers, v»est an explosive: right in the ^puppiBt. 
It rather «:Bllak)ces, the <liffieUltj^ 1; wjhat: the author contsi^er^ > ia 
itteebftical sense,, las the gr^nt of, £^ oeiiimon property, is to bo 
taken/ as an. expression of maa^s superiority iind a declaratioii! 
ef the intention 6f the laws o^oature^ established at the creation^ 
tfaatiDian was to ha%'e the use of all these: things in such way 
and. manner, with such use of rights and enjoyment as sheU be 
suited to his nature and situation, and with such regulations 
aad modifications, as he should devise, leaving to him the 
discovery and apf>lication of those laws under the guidance of 
reason and experience. 

' It is not necessary to suppose, nor is it true, that all things 
were the common property of mao. ; but all were intended for 
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bis use, «nd^ capable of being appropriated, as he should find 
the capacily,;the necessity, and the occasion. Mr. Palej has 
expressed himself on this subject a little dijBTerently, but fr#ni 
his concluding observations, it is evident that his opinion does 
not essentially differ from that of Judge Blackstooe just recited* 
After stating the various opinions on this subject, he says — ^' A 
better account of this right of ownership is the following ; that 
God has provided these things, for the use of all ; he has of, 
consequence, given each leave to take what he wants ; by virtue 
therefore of this leave, a man may appropriate, what he stands 
in need of, without waiting for the consent of others." But. 
he . si^s, — "This reason justifies property as far as our 
neeeiisanes alone ; or at most, as far as a competent provision 
for. our natural. exigencies." Heie he is speaking of moveable 
property ; but with regard to property in land he says, "The 
real foundation of our right is in the law of the land," and 
his reason is that " the land cannot be divided into separate 
property, wil^ut leaving it to the law of the country to regulate 
t)ai division." 

Ail this, does not go. to the jorigin of the right of property ;. 
and the notion of a formal and equal division, we shall find hasi 
no foundatioa. in the law of nature upon this subject. Judge 
BUckslone observes that "the dispute concerniilg the origin. 
df the, right of property savors too much of nicety and scholastic 
reiineiaent."-^But, replies his annotator, Mr. Chrislian, " It is 
of great importance, that moral obligations and the rudiments of 
laws should be referred to true and intelligible principles, such- 
as the minds of serious and well disposed men may rely upon 
with eei^fidence and satisfaction" — and after having remarked 
on the insufficiency of former theories, he says,— '-"But how 
then does property commence ? I conceive no better answer 
can be given, than by occupancy ; or when a thing is separated 
for private use from the stores of nature, this is agreeable to 
reason and the sentiments, of mankind, prior to all civil 
establishments. When an untutored Indian basset before him 
tbe fruit, which he has plucked from the tree that protects him 
from the heat of the sun, and the shell of water raised from 
the fountain .th«t springs at his feet, if he is driven by any 
daring intruder ^Sum ikiB repast, .so easy to be replaced, lie 
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instantly feels and resents the violation of the law of property, 
which nature herself has written on the hearts of all mankind.'' 

From an observation of this early and universal sentiment 
of the right of property, some have supposed that man Js by 
nature furnished with an internal sense, by which he has a direct 
perception of this right, and which has been denominated a 
sense of property. — This seems to be nearer the truth than 
any of the former theories — and indeed it is the truth, but it is 
drawn from the stream in its course, not from the fountain 
head. It is a complex notion and capable of being resolved 
into its simple principles. 

It has been already shown, that man is by nature, or rather 
the God of nature, furnished with a susceptibility of impressions, 
by which moral sentiments are excited in his mind. ( By moral 
sentiments is meant such as in some way relate to society, to 
social rights and duties.) This susceptibility is, as we have seen, 
the point at which the social nature of man commences, and 
in which commence all his notions of rights and duties as a 
social being. The right of property is one of those social 
rights : it can exist in society only. An isolated being, who 
never had any knowledge of society, or of any person but 
himself, could have no conception of a right of property. For 
it is essential to any conception of this right, that the subject 
belongs to one in exclusion of all others. The isolated individual 
could be conscious of his power only to use the fruits, or 
whatever he had collected for his sustenance; but there is nothing 
in this situation that can suggest to his mind in the remotest 
degree any notion of right. — Place him in society with others, 
let one attempt to deprive him of the fruit he has gathered, or 
any thing he has collected for his sustenance, it makes an 
impression on his mind that at once suggests his right to the 
fruit or other thing, and excites a feeling of resentment against 
the intruder for a violation of that right in himself. 

This is not, however, sufficient to establish a general notion 
of a right of property. It is yet an individual right, eonfined 
to himself, or rather it is but the inceptive notion of the right; 
and to this extent many of the brute creation appear to have a 
feeling of the right. The wild beast defends its cavern or any 
place of shelter for r^st, or the proleetion of its young, and the 
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bkd its ne9t, with the same resentment and the same appareat 
consciousness of their right ; but they evidently have no notion 
of a general right. To the conception of a general right, 
something further is necessary ; and this nature has furnished 
to man, in the perception of analogy, mentioned in a former 
chapter, in which brutes partake to a certain degree, and 
through which they discern, that the species to which they 
respectively belong has a common nature, on which they rely 
with confidence in their intercourse with each other. . Hence, 
every man in society relies, that all others have the same 
conceptions of right, and the same feelings of resentment, for a 
violation, which he experiences in himself ; and hence, all for 
their own ease and quiet, in time, become disposed to respect 
that right and those feelings generally; and such general 
req>ect is the first complete establishment of the right of 
property in society. To respect the right of property thus 
becomes a custom which is the origin of law in the primeval 
state. As this law, originating in natural principles, is found 
by experience to be beneficial to all, so a violation of the law 
ia equally resented by all. Thus we find, that the right of 
IM'operty originates in natural principles, is confirmed by them, 
and finally sanctioned by the principle of utility, the general 
interest, which is the great end of all the laws of nature. 

The natural principle of the acquisition of property was 
adopted in the civil law, so far as respected those natural 
subjects, which that law had left unappropriated, — as we learn 
from the following passage in Justinian's Institutes. ^^ There 
ut various modes, by which things may become the property 
of individuals ; of some we obtain the dominion by the law of 
nature ; which we have said, is likewise called the law of 
nations, of others by the civil law ; but it will be most proper 
to begin with the most ancient law, that law which nature 
established at the birth of mankind. — Wild beasts then, birds, 
fishes, and all animals, which are bred in the sea, the air, or 
upon the earth, as soon as they are taken, become, by the law 
of nations, the property of the captors ; for natural reason gives 
to the first occupant, that which before had no owner."^ The 
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iaiii« law, in relation to the same subjects, still prevails in every 
country, where game laws have not been interposed in favor of 
certain classes of the community. 

. It is obvious to remark, that the right of property belongs 
to the same moral system, which we have been advocating-*-* 
originates in the same first principle. It is also matured in its 
progress by the same moral principles, and involves the same 
moral obligation. In the early state of society, these principles 
first secuied to each the quiet enjoyment of the fruits. and 
productions of the common earth, which he had collected for 
the use of himself, and those who were dependent on him for 
support, the quiet possession of the hut he had built for shelter, 
and the spot of ground which it occupied. In the progress of 
society, the same principles appropriated to any one the animals 
he had taken and domesticated ; and as barter and iexchange 
always accompany the introduction' of private property, the 
right of the first occupant was soon extended to any successor 
by his consent. When agriculture wad introduced, the right 
was extended to the field which any one cultivated. Nor 
could it be long before the utility of a permanent occopatioa 
was perceived, and the occupant came to be considered as 'tbf 
exclusive owner ; and the right of disposal followed of eouft*se. 
As to the objection, that property in mov^^abl^s, tbat.isj^ to 
the natural fruits and productions of the earth, could not, in the 
Mate supposed, be justified beyond a competent provision for 
necessaries ; and that land could not be divided into .separate 
property without leaving it to the law of the.country to. make 
a division ; the whole is founded in a mistake. It supposes the 
whole human race, few or many,, previous to; the in traduction 
of private property, to have bad a joint and e^ual right. oif 
property in the .common earth' and iits productions ; that each 
was an owner in common of some undivided, aliquot -part^ eo 
that ^11 that was necessary to be done to make any portion of 
itthiB. private property 6f ain individual was,, to! mik^ .a iair 
divisk>n of his part to be aetoff.to .him, by the. t^nseat of aU 
otherst, and until that should be done he was pern)itte4 to 
occupy so much as might be necessary for his immediate use 
and no more, lest he should exceed his right and violate the 
right of others. 
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Bat it is impoarible td suppose, that men, before they could 
have any elear conoeptions of the right of private property, 
had yet attained to the abstract and complex notion of an 
aggregate community consisting of the whole human race, 
vested with a common property in the earth and its productions; 
and to suppose men to be bound, or assume to act upon a right 
or a principle of which they had yet the means of obtaining no 
possible conception, is wholly absurd. The conception of |t 
public right of property must, from necessity and the nature of 
things, be derived from a knowledge of the private right in att 
individual. Nothing, while it remains common to all men, can 
partake of the nature of property, nor can it become property^ 
until it is appropriated by some individual or company of 
individuals occupying it to the exclusion of others. If then, we 
suppose a time, when all things remained common to all, neither 
pubUe ^r private property would exist while all continued 
Qommon. 

Probably an idea of the necessity of a division of the land; 
to' be made by law, was suggested by the situation of the 
eommon, or as generally called, public lands, in all moderii 
governments, in which the right of property to such lands is 
vested in the state by their institutions. The state, indeed, 
parcels out these lands ; not however, by a division, but by a 
sale and transfer to individuals, in such portions, and on such 
terms, as is deemed most for the public good. But such was 
not the original state of things. The earth was not given in 
property to man ; but was, with all it contains, provided and 
designed to become the subject of property, by the separate 
occupation of individuals, as we have already shown, to be 
posseased and enjoyed under such regulations, and in such 
way and manner as men, in the progress of society, should find 
most conducive to the general interest. ' 

The laws of nature do not, in making a division for the 

purpose of vesting a right of private property, descend, as 

seems to be supposed, to such minute calculations, or such 

useless, and Tmay add, in the primitive state, impracticable 

formalities ; but have submitted, nay I may say, enjoined as the 

most useful, and in the state supposed, the only practicable 

mode, that the division, or rather separation be made, by each 
10 
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taking into his private occupation, such portion as he should 
judge convenient for his own use. Nor have the laws of 
nature in this case any regard to equal quantities in the division, 
but to a sufficiency for each. Whether any choose to make a 
more or less ample provision, no one is injured, no right 
infringed. The declaration of nature in the primitive state is, 
^^ There is ample provision for all — come and select what 
portion you choose, with these only restrictions, that you 
interfere not with prior selections, and that you make no 
unnecessary waste." 

From what has been said of the origin and progress of the 
right of property in society, it will be evident to every 
reflecting mind, that all just conceptions of the legitimate ri^ts 
of man, natural, civil, and political, are the genuine oflfspring 
of the same natural principle, a susceptibility of moral 
impression. All social rights are founded alternately in the 
same principles, and, consequently, all the duties corresponding 
to those rights are enforced by the isiame moral obligations. 

As the end and design of all the laws of nature is general 
utility or the promotion of the general interest and happiness 
of social man, the sure test of any rule set up as a law of 
nature is its general tendency to promote that end. If the test 
fail, the rule must at once be pronounced spurious. The 
execution of those laws, and the means of enjoying their 
benefit, and the means that may be employed to that end, are 
submitted to the same test, their tendency to promote the 
general interest. Among enlightened nations, the end sought 
is first proposed, and, with the means of attaining it, made a 
matter of deliberation. In the early and inexperienced state 
of mankind, they generally act with no remote views ; but, by 
following the suggestions of present interest and convenience, 
they not unfrequently arrive at the same important end 
without having seen the final result. So intimately have the 
laws of nature, if simply pursued, united individual with the 
general interest, present interest with the future. 

We have traced the right of property, in its progress from its 
commencement, in natural principles by occupancy, through 
the modes of acquisition by barter, and exchange or bargain, 
until it has become a permanent right. We may still trace 
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tlHMie principles in the modifications which the right has 
received in the progress of society, and show more particalarFjr 
iheir connection with hereditary right and a right of testamentary 
disposition ; but these are reserved for another chapter. The 
modes of acquisition, although all proceed from the same 
principles, are found to be very various according to the state 
and varying interest of society. In the earliest stages of 
society, the objects of property are few, and the modes of 
acquisition as few and simple. The objects of property are 
those things only that are necessary to support existence. The 
modes of acquisition are mostly confined to occupancy ; The 
simple mode of gift and exchange are soon added. In the 
progress of society men learn to apply to their use, either for 
their necessities, or their pleasure, most of the productions of 
nature. By- the assistance of art, as the powers of the huiiian 
imnd are ' expanded, new productions, considered either 
necessary, convenient, or agreeable, are multiplied without 
end. In proportion as men extend their views of what is 
useful or agreeable, the hoarding appetite gains strength ; they 
become eager of the present, and provident of the future, and 
the objects of property become equally numerous with the 
objects of desire. In such a state of society the modes of 
acquisition are greatly diversified, and made the subject of a 
great variety of regulations. 

The whole business of property now appears to be an 
artificial system ; but the mode of acquisition and the tenure 
and use only, are the subjects of artificial regulations. The 
right of property itself, still remains founded in natural 
principles ; the modes of acquisition serve only to bring the 
subjects of property within those principles. In this, which 
appears to be the only correct view of the origin of the right 
of property, it is not true as asserted by many writers, that it 
is merely a creature of the civil law ; and the consequences, 
which they have drawn from that position, on a dissolution 
of ^ government all property is annihilated, and that every 
revolution or radical reformation of government is destructive 
of the right itself, are wholly groundless. In such case, civil 
protection only is lost, the secure enjoyment is endangered, 
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but the right, founded in a primary law 4>f nature, remains 
^nchanged• 

We shall conclude this chapter with a few brief remarks. — If 
a discovery of the right of property, (if, indeed, such right could 
have otherwise existed,) was left to reason and experience, 
instead of being discovered in the natural principle that has been 
ii^afolded, and rendered obvious to every one possessed of the 
common feelings and sentiments of our species, it must, if at all 
attainable, exact at least^a considerable maturity of the reasoning 
powers. — ^To children and all of weaker intellects, it must be 
wholly, unattainable. Force alone could prevent a constant 
violation of property ; prohibitory laws would be considered, 
as so many arbitrary impositions. How much better is the 
plan of nature. Who can forbear to admire the wisdom and 
goodness displayed in adapting the nature of man to that socisd 
and civil state, which he has ever found necessary, not only to 
his happiness, but to any tolerable existence in life. The 
Deity has implanted in man the germ of every necessary 
qualification, and left to him the cultivation^ — ^More it is 
probable, could not be indulged to a moral agent. 



CHAPTER III. 



Of the right of ipheritunce and of tnakiog a teBtamentary dispositioD 



In the preceding chapter, we have found the inception of 
the right of property in a moral principle of our nature, that 
smeeptibilitj of moral impressions which is common to all 
iBftnkind ; and have pursued its progress in natural principles, 
t6 its general reception, a right of transfer, and its final 
consummation, in the permanent and exclusive right of the 
individual; but the right has universallj been carried farther, 
to the right of the owner to make a testamentary disposition, 
to direct who shall succeed to his property after his death, 
and to the right of inheritance and succession in next of kin 
to the deceased. We shall now enquire, how far these rights 
ar^ founded on natural principles, and how far they are 
eonsiatent with each other. 

Judge Blackstone, who held that the permanent right of 
property ia any one was not a natural, but a mere civil right, 
consistently with that doctrine tells us, *<^ All property must 
Aerefore cease upon death, considering men as absolute 
individuals, unconnected with civil society; for then, by the 
principles before established, the [next immediate occupant 
would acquire a right in all the deceased possessed ; but as 
under civilized governments, which are calculated for the peace 
of mankind) such a constitution would be productive of endless 
disturbAnees, the universal law of almost every nation, — y/fhUih 
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is a kind of secondary law of nature — has either giyen the 
dying person a power of continuing his property, by disposing 
of his possession by will, or in case he neglects to dispose of 
it, or is not permitted to make any disposition at all, the 
municipal law of the country then steps in and declares who 
shall be the successor, representative, or heir of the deceased ;" 
and he further adds,-^^ The right of inheritance, and descent to 
the children and relations of the deceased, seems to have been 
allowed much earlier than the right of devising by testament. 
We are apt to conceive at first view, that it has nature on its 
side ; yet we often mistake for nature, what we find established 
by long and inveterate custom. It is certainly a wise and 
effectual, but clearly, a political establishment, since the 
permanent right of property vested in the ancestor himself, 
was no natural but a mere civil right.* 

The author seems to have been not a little confused upon this 
subject. He has reckoned the right of private propertyamong 
the absolute rights, which he says belongs to every individual, 
whether in society or out of it, and says it is probably derived 
from nature.f Yet he appears to suppose, that in its progress 
before it could become permanent, it ceased to be a natural, 
and became a mere civil right. Believing it, therefore, to, have 
become a mere civil right, the creature of civil institutions, be 
very consistently supposes, that thereafter every legitimate 
mode of acquisition and disposal, the transfer of the right and 
mode by which it passes from one to another, must originate 
solely in the same institutions. 

But it has been clearly proved, that the right of property 
originates in natural principles, independent of civil institutions, 
and is permanently established in society by the laws of nature^ 
which are the sure foundation of all institutions, civil and 
political. It is therefore a reasonable conclusion, that the laws 
of nature reach also future acquisitions and disposals, and 
embrace the cases under consideration, to the exclusion of that 
constitution, which, as the author well observes, would be 
productive of endless disturbances ; and that the almost universal 
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law of eyery nation upon this subject is, in fact, a secondary 
law of nature, in this sense^ that it follows and is a species of 
that primary law, which establishes the right of property 
itself ; — and I am persuaded, that it will be found on enquiry, 
that on this foundation rests the right of the possessor to dispose 
of his property by Will, and the right of the children and next 
of kin to inherit. Civil institutions, have only confirmed and 
modified these rights. The right to inherit, is indeed a qualified 
and subordinate right, subject to the right and occasions of the 
predecessor. 

I am happy to be able to oppose to the author of the 
Commentaries two authorities of the first respectability* Mr. 
Christian, in a note on the passage last cited says*-^— ^^ I am 
obliged to di£fer from the learjied Judge and all writers upon 
general law, who maintain that children have no better claim 
by nature to succeed to the property of their deceased parents 
than strangers, and that the preference given to them, originates 
solely Jn political establishments. I know no other criterion, 
by^ which we can determine any rule or obligation to be founded 
ki nature^ than by its universality, and by inquiring whether it 
has not in all countries and ages, been agreeable to the feelings, 
affeetions, and reason of mankind." And Yattel, in his treatise 
on the law of nations,f lays it down as a fixed principle, that 
<< Ev^ry man may naturally choose the person to whom he 
woidd leave his wealth after his death, as long as his right is 
not limited by an indispensable obligation ; as, for instance, that 
of providing for the subsistence of his children. The children 
have also naturally the right of succeeding in an equal proportion 
to. the property of their father." 

Our first enquiry will be concerning the early and general 
acknowledgment of these rights.^ In every nation, among 
whom property as a provision for the future has been an object 
of pursuit, the right of the children to succeed to the property 
of their deceased parents, is found in their customs, and 
confirmed by their civil institutions. Neither authentic history 
nor tradition reaches the origin of those customs and institutions. 
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In the history of the Jews, the most ancient history extant, 
the right of inheritance is constantly spoken of as a thing well 
known, and the right of making a testamentary disposition, or 
of a man to appoint his heir, is frequently implied, and that long 
before the law of Moses. Abraham is introduced saying,^- 
*^ Thou hast given me no seed, and lo, one born in my house 
shall be my heir ;* — alluding to his steward Eliezer ; — ^the 
meaning is, that for want of children he had appointed Elieaer 
to be his heir. ^^ And the word of the Lord came unto him, 
saying, this shall not be thine heir, but he that shall come forth 
of thine own bowels shall be thine heir." The following 
passages also imply, or clearly express, the right of making a 
testamentary disposition. ^^ And Abraham gave all that lie had 
to Isaac ; but to the sons of the concubines, which Abraham 
had, he gave gifts, and sent them away from Isaac his son, 
while he yet lived, eastward into the eastern country."f If this 
was a transaction between the living, it was nevertheless, an 
appointment by the parent, how his property should be enjoyed 
by his children after his death. Of the same nature was tlie 
gift made by Jacob, just before his death, to his son Joseph. 
^^ Moreover I have given to thee one portion above thy brethren^ 
which I took from the Amorite with my sword and my bow.^^j: 
In the laws of Moses, given some centuries after, inheritanee 
is often mentioned and dluded to as a well known right, which 
we must suppose had been long established by custom ; for tbe 
Jews had not before, any written laws or any civil institutions, 
except their customs. But no general rule or precept is in 
that law given on the subject. — There are but two instance!, 
of regulating inheritances, and those only partial. One ease 
is, if a man have two wives, one beloved and the other hated, 
and they have children, both the beloved and the hated, and 
the first-born be her's who was hated, then it shall be, when he 
maketh his sons to inherit, he may not make the son of the 
beloved first-born before the son of the hated, who is indeed 
the first-born ; but he shall acknowledge him the first bom by 
giving him a double portion of all that he hath ; for he is the 
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heginning of bis strength ; for the right of the first born i^ 
his.* , This was agreeable to a well known custom amojsg th.Q, 
JewSi and .probably a custom of their ancestors in Mesopotamia) 
For we have an account of Jacob, many ages before, purchasing 
of bis elder brother Esau, his birthright as something valuable 
in tl^os^ times. This precept of the law is here given, not 
for the purpose of establishing the right of the first-borni 
already known, but to prevent partiality, which might induce 
the father to violate custom already established. The oth^ 
iijistance is that of the daughters of Zelophehadf-r-The father 
wap dei^d leaving no sons, but daughters, who applied tp Mos^ 
to be admitted to the inheritance of their father, whereupon 
^e following law was given. ^' If a man die, and hay^ nq 
son, then ye shall cause his inheritance to pas^ unto bi^ 
daughter, ^d if he have no daughters, then ye shall give hi^ 
inheri^nce unto his brethren, and if he have no brethren, tfaei^ 
ye 3b^ give his inheritance unto his father's brethren, ^nd if 
)us father have no brethren, then ye shall give his ipherits^nce 
luito bis kinspptan that is next to him of his family and he sb^U 
possess it ; and it shall be to the children of Israel for a 
statute of judgment as the Lord commanded Moses". f 

Before this la w,L it. appears that, among the ancient Jews, 
daughters were in ail cases excluded from the inheritance. 
Tbe reasons of this exclusion may be found, partly in institutions 
peculiar to the Jews, and partly in customs common to the age. 
The nation were divided into tribes and families, a thing v^ry 
common among the most ancient nations. The lands of their 
inheritanqe, were alotted, in distinct portions, to each tribe and 
£unily, and were on no account to pass from one tribe to 
another ; but which, were the daughters generally admitted to 
the inheritance, might frequently happen, by their marriage 
into different tribes. To prevent this effect of the law 
recited above, a subsequent law j: was given, by which it wsts 
ordained, that every daughter that possesseth an inheritance 
in any tribe of the children of Israel, shall be wife unto one 
of a family of the tribe of her father, that the children of 
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Israel may enjoy every man the inheritance of his fathers ; — 
neither shall the inheritance remove from one tribe to another 
tribe, but every one of the tribes of the children of Israel 
shall keep himself to his own inheritance. 

There was another reason, not only with the Jews, but with 
the ancients generally, why daughters were excluded from the 
inheritance, especially where there were any sons. The 
continuance of the family name was considered as a matter of the 
utmost importance, and its extinction the greatest curse — a 
demonstration of the divine anger. But in the common course, 
the name could be continued in the male line only.* — ^The 
female, by her marriage, sunk her family name in that of her 
husband. It was also the custom for men to purchase their 
wives. The dowry, frequently mentioned, was not advanced 
by the father to the daughter or her husband, but by the 
husband to the father. The wife thus purchased was considered 
and treated little other, than a favorite slave. Thus Jacob 
served seven years for each of his two wives,-and David paid to 
Saul the dowry stipulated for his daughter Michel. This custom 
is frequently alluded to by Homer, the most ancient profane 
writer, and indeed by most ancient authors. I will cite but 
one instance from the Odyssey. It is in the advice given by 
Minerva under the character of Menort, to Telemachus. — 
*^ And if your mother is determined to marry, let her return 
to the house of her illustrious father, and let these — the suitors, 
settle the affair of the marriage, and provide the many valuable 
presents, which it is meet to give for a beloved daughter."! 
Yet, notwithstanding the general custom, the father had the 
power of appointing that the daughters should inherit with 
the sons, — among many instances of this, one is found in 
Job, where, in speaking of the daughters of Job, it is said that 
their father gave them an inheritance among their brethren ; 
which is mentioned as a thing, not in the common course. — 
Where there were no sons but daughters, the father often gave 
the inheritance to them on their marriage, to some of his 
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kindred ; or if a daughter in that case was married to a stranger, 
the father, to continue his name, adopted the husband into the 
family. 

We further learn from Homer, that the right of the children 
to the inheritance was admitted among the Greeks before his 
time, and was supposed to be a common custom among other 
nations ; it had even gone farther than the inheritance of 
property ; for we find his kings, generally deriving'^ their 
authority as well as possessions by hereditary right. Allusions 
to this custom are without number. It will be sufficient to 
mention two or three. — In the second book of the Iliad, the 
port speaking of the sceptre of Agamemnon says — ^^ It was 
made by Vulcan, and by him presented to Saturnian Jove, by 
Jove it was given to the god Mercury, by Mercury to 
Pelops, Pelops gave it to Atreus Thastor, — that is, king of the 
pepfde ; Atreus, at his death, left it to Thyestes, who left it to 
Agamemnon."* Here its being given by Pelops to Atreus, for 
he had other sons, seems to mark an appointment in the nature 
of a devise, and in the other instances being left on the death 
of the father to the son to mark a course of descent. In the 
fifth book, on Xanthus and Tboon, sons of Dolops, who were 
Trojans, being slain by Diomede, we are told, ^^ The father 
had no otiber son to whom he might leave his possessions, but 
his remote kindred shared it amongst them." In the first book of 
the Odyssey Antinous, expresses himself thus ; — ^^ Telemachus 
son of Ulysses, may the gods never make thee a king in 
Seagirt Ithaca, which is your paternal right by birth." 

The right of making a testamentary disposition, and the 
right of inheritance were regulated by the laws of Athens ; 
but these laws only adopted, or probably modified, customs 
more ancient than their oldest lawgivers, Draco and Solon. 
Sophocles who lived not far from two centuries after Solon, in 
his tragedy of Trachinia,f relates that Hercules, when he 
departed on his last expedition, left a written will directing 
how, if he should not return, his property should be divided 
among his family. — As to the facts, they are undoubtedly 
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poetic fictions ; but their relations are evidence of what the 
liws and customs were at the times they wrote, and the 
general opinion of their high antiquity. 

' Thefie rights must have been long established in ancient 
Italy ; for we find them both regulated in the laws of the 
twelve tables. The first law of the fifth table is, — " After the 
<!feath of the father of a family, let the disposition be made of 
his estate, and his appointment concerning the guardianship of 
his children be observed." — The second — "If he dies intestate, 
and has no children, let his nearest relation be his heir; if he 
have no near relation, let a man of his name be his heir," — that 
itr, of his family name, the family being supposed to be 
descended from one common stock. Here the right of making 
a disposition, by will, is necessarily supposed to be already 
known and long established, — and the right of the next of kin 
to the successon seems to have been extended, rather than 
introduced by this law. 

Among the ancient Germans, according to Tacitus, children 
were heirs and successors to their parents. If there were rib 
children, then the next of kin succeeded, first the brothers of 
the deceased ; if no brothers, then the uncles of the father's 
Side, and next the uncles of the mother's side. Honors were 
iilso hereditary in families, as they were in Gaul and Britain, 
in the time of Julius Caesar ; — but Tacitus says that wills were 
not in use among the Germans. I think, however, there is 
treason to question the accuracy of his information on this point. 
For with the Anglo Saxons, in addition to the law of inheritance 
found among their German ancestors, the custom of making a 
testamentary disposition, although under certain restrictions, 
prevailed, and there is every reason to believe that they 
brought this custom with them from the forests of Germany, 
father than that they adopted it from the miserable remnant of 
femcient Britons, whom they had reduced to a state of the 
jftiost abject slavery. 

'■ It was, perhaps, unnecessary to be thus particular ; for I 
believe no nation where property is considered to be absolute 
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in the owner, has been found, however rude, among whom the 
right of children to inherit to their deceased parents has not 
(nreVailed, as wall as the right of the possessor to make some 
sort of testamentary disposition. A custom in anj nation, has 
its origin in the common feelings and sentiments of the people ; 
and if we find the same custom prevailing universally among 
All nations, it is a' proof that the same feelings and sentiments 
are tmhrersal, and may generally be admitted as a proof that 
the eostom is a law of nature upon the subject which it 
embraces. It is true, that circumstances very general may 
produce a perversion of feeling and sentiment, on certain 
subjects, equally general. Such were the ancient laws of 
war, which gave to the conqueror, a right to take the lives 
of the vanquished, and consequently, on sparing their lives 
as a faVor, to hold or dispose of them in perpetual slavery— 
H perversion which might easily be accounted for, if here 
necessary. 

• To affinal decision, whether a custom be founded in natural 
principles, it is necessary to bring it to the unerring test, its 
tendency to general utility. The question is, if it relate to a 
partienlar. society only — Is its general tendency to promote 
the interest of that society without injury to others ? If it re- 
lates ttJF the whole human race, — Is its general tendency t6 
prottiote the interest, the happiness of mankind ? The good 
tendency of the laws and customs which we have been 
advocating, is seen, felt, and acknowledged by all. Judge 
Blackstone, and all the writers upon general law, fairly 
acknowledge, that they are necessary to the general good, 
the general peace and happiness of mankind, although they 
eontend that they are mere civil institutions. But we may go 
farther and connect both these rights with natural principled. 
We will first examine the right to make a testamentary 
disposition ; — and I think it is fairly and fully included in that 
sole and despotic dominion, which, as Judge Blackstone 
expresses it, one maii claims and exercises over the external 
things of this world, to the exclusion of every other individual 
in the universe ; and which we have clearly shewn to be a 
batUral right. It canhot be contended that this dominion, so 
despeiric - and absolute, is only a right of use for the present 
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necessities, convenience, or pleasure of the possessor. — No, it 
comprehends equally in itself, the right equally natural, of a 
disposition of the property by sale, gift, or exchange, to take 
effect immediately or at any future time, or upon contingency 
either in possession or reversion, in his life time, or at his 
death, which may lawfully be the contingency. Nor can it 
be justly subject to any other limitations, 'than such as the 
public good requires, a limitation to which every right of man 
is subject by the laws of social nature. But as we have seen, 
so far is the public good from opposing this claim of right, that 
it imperiously requires its allowance. 

The natural right of the children and kindred, especially of 
the children, to succeed to the inheritance of the deceased, is, 
if possible, still more clear. The union of parents and children 
forms a society the most intimate and the most purely natural. 
The reciprocal right and duties, parental and filial, are derived 
solely from the relations of nature, and are in their origin 
independent of the modifications of art or of civil institutions. 
Not only the members of the several families, but others 
forcibly feel what I have ventured to call the individuality of 
these little communities of nature. The perception may be 
resembled to that of the members to form the body. All 
the members of a family, one of these little communities, 
feel the tenderest interest in the good or evil, moral or natural, 
that befalls each other ; — no one hesitates when he observes 
an instance of a contrary disposition, to pronounce it unnatural. 
When a child is arrived at maturity ready to branch into a new 
family, it is perceived, from the natural connexion, to be the 
duty of the parent, according to his ability, and with a due 
regard to the subsisting or growing relations of the family, to 
contribute to the advancement of such child. If a parent, in 
common cases, neglect to contribute, every one conceives him 
to be guilty, though not of a civil, yet of a moral crime ; — He 
is at once believed to be under the dominion of avarice, 
or some other vicious passion, that has stifled the voice of 
nature. — On the whole we may with propriety adopt the 
elegant and forcible language of Mr. Christian upon the subject. 
^^ The affection of parents toward their children is the most 
powerful and universal principle, which nature has implanted 
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in the human breast, and it cannot be conceived, even in the 
most savage state, that any one is so destitute of that affection 
and of reason, who would not revolt at the position, that a 
stranger has as good a right as his children to the property of 
a deceased parent. 

When there are no children, the same natural relations, 
differing in degree, extend to the next of kin, whether 
ascending^ descending, or collateral, who on the same natural 
principles have a right to succeed as heirs to the possessions of 
the deceased. In proportion to the distance the relations are less 
strongly marked ; and although the inconvenience arising from 
the numerous claimants that may appear in the more remote 
degrees, has sometimes been thought a good reason for a 
limitation ; yet it has generally been agreed to allow the claim' 
as far as the relations can be traced. The relations, however 
remote, clearly earry a right preferable to that of a total stranger. 
If then, the right of property be a natural right ; if those are 
natural rights, that commence in natural principles, then the 
right of making a testamentary disposition, and the right of the 
children and next of kin, according to their several degrees, to 
succeed to their parent and kinsman, are natural rights ; they 
have their inception in natural principles, are admitted and 
approved by the universal sentiments of mankind, and they 
abide the sure test of all the laws of nature, their general 
tendency to promote the peace and happiness of human 
society. 

It may be suggested, however, by some, that if the right 
of the children be founded in the laws of nature, those laws 
are immutable, and, consequently, the right ; which must 
necessarily abridge, or wholly supersede the parent's right of 
disposal in this case. The laws of nature are determined in 
their application by the existing relations. The relations 
remaining under the same combinations and modifications, the 
result will be the same, and, consequently, the same law will 
invariably apply. The relations are subject to different 
arrangements. — They may be enlarged, diminished, or wholly 
eease. In all these cases the result will vary, and, consequently, 
the law will vary in application precisely as the relations 
themselves ;> or we may say, the cases vary^ and therefore 
come under different rules of the same general law. 
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The parent, during fais life, has a full right to direct the usa 
and disposal of his property. That he is under a natural, or 
moral obligation to provide for his household and to advance 
his children with his property as his occasions admit, and their 
circumstances require, no more effects his rights than any 
moral obligation affects the freedom of moral action. . The 
right of the children, during the life of the parent, constitul^ 
claims of a moral nature only, of the admission of which) he 
is by nature made the sole judge. There are other claims ^ 
his property beside those of his children. His property is 
subject civilly, to all claims of right both of the public and 
individuals — it is subject to other claims of a moral nature, of 
which he is also the sole judge. He may think it his duty to 
give some of his property for the public use, for the relief of 
distress, for the encouragement of learning and virtue, the 
reward of humanity or exemplary instances of filial piety. 
It is subject during his life to all his occasions, natural, civil, 
and moral, and a disposition to take effect after his death is no 
more inconsistent with • the rights of the children than a 
disposition for the same purposes, while living. In such cases 
a parent may misjudge, he may do wrong, but it is generally 
an affair of too much delicacy to endure the divisions of the 
civil law. 

On the death of the parent, the relation in which he stood 
while living, being determined, the right of the children, as far 
as respects the property of which no disposition has been made 
remains, and that right, which before was only contingent and 
of a moral nature, is now perfected and realized ; and when 
the just demands of others are satisfied, all the children have 
an equal claim and an equal right to the remaining property 
of their common parent. If nature dictates any preference, 
it is generally in favor of the younger, and not of the elder, 
branch. It appears not unreasonable, that when any of the 
younger children are left in a state of helpless infancy, the 
common property left by the parent, should assist in some 
degree in making the provision for their support and education, 
which, were he living, he would consider not as an advancement, 
but an indispensable obligation of nature. 

Thus, upon a careful examination of the rischt oi descent, 
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upon natural principles, we find no intimation of the right 
of primogeniture, no preference in succession, but what tends 
to an equal enjoyment of the goods of fortune. We may 
repeat that the equal laws of nature, if rightly understood and 
practised in government, tend to prevent every dangerous 
excess. The more we examine these laws, the more will 
appear their coincidence with the best feelings of the human 
heart, and the genuine principles of equal law and government. 



CHAPTER IV. 



Of ihe eztenaion of the right of property and its abuse. 



It should seem at first view, that the right of property could 

attach on no subject, which is not an object of sense ; no 

subject of a mere incorpoi*eal nature, and that man, the only 

being in whom nature has vested a right of property, could not 

himself become the subject of that right ; and yet the right 

has prevailed in both kinds. — There are many instances of the 

right of property recognized in the laws of civilized countries, 

in which the subjects of that right exist only in the contemplation 

of the mind. They are not objects of sense ; and such right 

is called an incorporeal right. The right may be temporary 

or perpetual. If perpetual, it is called an incorporeal 

hereditament ; which has been defined by Judge Blackstone, 

to be ^ a right issuing out of a thing corporeal, whether real 

or personal, or concerning, or annexed to, or exercisable 

within the same. It is not the thing corporate itself, which 

may consist in lands, houses, jewels or the like ; but something 

collateral thereto, and issuing out of those lands or houses, ox 
12 
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an office relating to those jewels ;"*- — and farther on he says-— 
▲n annui^, for instance, is an incorporeal hereditament ; for 
4hough the monej, that is, the fruit of Uiat annuity, is doubtless 
of a corporeal nature, yet the annuity itself, which produce! 
that money, is a thing invisible, has only a mental existenee, 
and cannot be delivered over from hand to hand." 

However abstract the notion, yet I think the conception of 
k very easy ; and although it cannot be supposed to exist in 
the very early stages of society, or until the right of property 
has become general and permanent, yet when it comes into 
existence, so far as it is connected with, or issues out of a 
thing corporeal, a natural subject of property, it will readily 
be perceived to be comprehended in the natural right of 
property. But no grant of an annuity merely personal and not 
issuing out of something corporeal, comes within the natural 
right, of which it partakes no more than the right acquired by 
one man to a sum of money, which another has by contract 
promised to pay him. There is the same distinction, as to the 
nature of the right, where it issues not out of the thing 
corporeal, but is annexed to some office or trust concerning it. 
The right is to a reward for care and pains, whether it be in 
the shape of a pension, or salary, or of perquisites, as fees for 
services to be performed in the exercise of the office* The 
reward issues not out of a thing corporate — for the jewel, 
mentioned as an instance, yields nothing, — nothing issues out of 
it. The reward, or wages if in the shape of a salary, is pi^ by 
the owner or employer ; it is a personal concern between the 
employer and the person employed, and that, whether the 
employment be of a[public or a private nature. If the reward of 
au'office be in the shape of perquisites as fees, it is then paid by 
those for whom the official services are performed. There is no 
differencein the nature of the thing from the right of a laborer in 
agriculture, or an artificer hired for certain wages, or as it 
sometimes happens, for a certain share of the profits^ by the 
day, month, or year. If the office be for life, it has an analogy 
to a freehold, a life estate. If it be granted to one and his 
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lieiri, it has, in thut respect, an analogy to mi estete of 
inberitanee; but as in this case tbe right does not inhere in « 
or issue out of, anything corporeal, any natural subject of 
property, the analogy is imperfect. It is true, these offices 
and employments produce something that is property, the wages 
paid or recieved. Such is the case with all offices and 
employments, whether of a public or a private nature. 

Under the inducements of these analogies, the laws have 
generally classed these rights with the rights of property^ and 
have provided remedies, accordingly, in cases of ouster and 
violation. These analogies have been extended much farther. 
Moaarchs and independent princes are held to have a sacred 
right of property in their authority, and that inheritable ; not 
only so, but to inherit the states and kingdoms over Which 
they preside, and the allegiance and services of their subjects, 
who are left to inherit the duty of submission. The same 
observations will apply to the members of a sovereign 
aristocracy. 

With respect to a hereditary nobility under a monarchy^ 
forming a branch of the government, they inherit certain 
subordinate powers^ which they exercise conjointly with the 
ttonarch, or in a mixed government, with the prince, and thie 
popalar branch, and their rights are supported by the saitid 
principles, and the same analogies. There are also, in most, if 
not wll monarchies, enjoyed hereditary titles, of mere rank^ 
connected with no authority, no power, no office, either of 
trust or profit. The analogy here consists merely in the 
hereditary quality of a factitious rank, which has been aptly 
eotnpared to a mouthful of moon-shine ;-^}'et they are considered 
as having a property in this rank. 

All these rights of property in offices, in power, ranks, titles, 
and dignities, will with one consent, be pronounced, by all 
those who have been born and educated under a free and well 
regidated popular government, to be flagrant abuses ; wkile 
the subjects of a mild, or a mixed monarchy, although they 
may acknowledge them to be factitious, yet from the force of 
education and habit, will consider them inventions of wisdom 
almost super^human, for the peace and happiness of mankinrf. 
Still they will admit the abuse under a despotic goverhtaent ; 
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but will attribute the abuse, not so much to the nature of the 
institution as to the character of the reigning prince, or the 
absence of certain preventives of the evil, certain checks 
and balances, consisting of the like institutions. 

,We cannot here omit an enquiry concerning the other 
species of property mentioned at the beginning of this chapter ; 
which claims a right of prescription beyond all authentic 
history, beyond the most remote tradition ; the right of property, 
which one human being claims in another being of the same 
species ; the right which the master claims in his slave. This 
is also deemed an hereditary right, but of a corporeal nature. 
The master has an inheritance in his slave extending through 
him to his children, and children's children, to the remotest 
generation. 

The practice of slavery is indeed, very ancient, has prevailed 
generally if not universally, and has been confirmed by the 
civil institutions of most countries. The antiquity and general 
reception of the custom of holding slaves, has been, and stiU 
is urged as a proof, that it is just, and founded in the laws of 
nature. It is acknowledged, that the antiquity and generality 
of a custom is a strong, but by no means, a conclusive proof that 
it is so founded. It has been observed that circumstances very 
general may happen, that will produce a general perversion 
of sentiments, — and the consequence will be, the adoption of 
customs equally perverse. Such circumstances were found;. in 
the early ages of society, which introduced the ferocious 
custom that subjected to the mercy — mercy did I say ?— r-to the 
brutal fury of the conqueror, the lives of the vanquished, from 
the soldier taken in arms, to the child in the womb of the 
mother, — of which the practice of slavery is the legitimate 
offspring. But a more particular discussion of this subject 
will be deferred, until we come to treat of the laws of nature 
and the laws of nations. * 

Notwithstanding the antiquity of the practice of slavery, and 
confirmed as it is, and has been, by the civil institutions of so 
many countries, we cannot hesitate to say, it is supported by no 
right, no principle, acknowledged by the laws of nature ; that it 
is inconsistent with all natural right ;-the right of personal liberty, 
of personal security, and of private property, — all are violated 
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or rather annihilated in the person of the slaye. — Not only does 
it itiolate rights^ and principles allowed natural, but it fails io 
that safe and sure test of every law of nature, and of all civit 
institutions as founded in those laws, its tendency to promote' 
the general interest and happiness of the society where it 
prevails, as well as of mankind in general. — Its general ten-^ 
denoy is, in every just view, directly the reverse, — so gener- 
ally is this now understood, that to attempt the proof, would 
be as tedious as it is unnecessary. 

Js it necessary then, to support the institution of slavery in any 
country, to discard the general tendency, of a law or action atf 
ft. moral test ? or shall we say that those rights, which have so 
genehiUy been considered as appertaining to every individual, 
whether in society or out of it, and which are still claimed 
even by slave holders themselves, in their own case ais founded 
in the irreversible laws of nature are but a vain illusion, and 
adopt the opinion of a modern writer, '^ That all right is founded 
upon power, and all obligation upon' self interest?''* An 
opinion that explodes the benevolent and divine precept,^— 
«< Thou sbalt love thy neighbor as thy self," which has so 
geiierally^ and it seems so weakly been considered as inculcating 
one of the firist principles of morality and religion, and 
substitutes in its place, as a universal precept — '^ Thou shalt 
love thyself alone" — a precept, which the most ferocious tribe 
of savages would, in their intercourse among themselves, 
reject with contempt. 

What then shall we say of this species of private property ? is 
it wholly condemned by morality } is there no moral obligation 
to respect it ? — certainly there is. In a country where slavery 
is introduced and permitted by law or general custom, the 
right of the master to his slave is as complete, while remaining 
within the limits of the law or custom, as to any, the most 
common subject of property, considering the right, as before 
explained, a title, an allowed claim, the jus suum of the 
civil law. The private right in a moral view, is distinct 
from the moral of the law or custom, and its tendency to 
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promote the interetrt of the society, where it exists, or the 
general interest and happiness of the human race. From 
these sources, arguments may be drawn to persuade the people 
to reform their general sentiments and to change their laws; 
but until that be done the private right of property, on^t, as 
far as the law or custom extends, to be considered inviolable. 
Still there is an important distinction between this and other 
kinds of property. The right of the master in the slave is 
truly a mere civil and not a natural right.' — ^The ri^t of the 
owner in the common, or as we may say, natural subjoin of 
property is a natural right and is every where respected and 
su{^rted by the laws of nature as well as of society^ The 
right of the master ceases the moment he passes with his 
slave into a country or state, where there is no law or eostom 
to support it ; or unless, as in the United States, there is some 
provision to protect his property in the slave accompanying 
him* So a stave escaping into such a state becomes free, 
unless a provision have been made, enabling the maister to 
reclaim him. But if a slave owner remove with his slave into 
a state to reside where there is no law to protect his right, it 
eeases at once, and the slave becomes ipso facto free ; beeaase 
the laws of that state protect all men alike in their aataral 
rights. 



NOTE. 

The passage, a part of which is quoted in the text, ought to be recited at 
large, that it may meet that execration which it deserres from every lover 
of mankind, every friend of morality and religion. 

^* As to tlie right of slavery, I look upon it as a point completely settled, that ; 
all right is founded upon power, and all obligation upon self interest. What 
right have we to sieze and castrate a horse or an ox, and condemn the one 
to perpetual slavery and the other to slaughter ? The question about the 
abstract right of making slaves is a futile discussion.— If one being has the 
power of subjectuig another to his dominion, service and control, and can do 
it with perfect impunity, why should he not? Let the answer to this 
question be given, and pursued to its ultimate term, and the dispute is at an 
^d. In feet, throughout all nature, this is the law. I have greatly changed 
my opinion on this, and many other subjects in consequence of thirty years' 
observation, and reflection. I do not treat it now as an abstract but a practical 
question.** 
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And0«atlnsbeB»? .19 all rigXitresolyc^ into pow«r, nod all moral Qbli|;atioii, 
into ielf interiMt? Let ub examine this question. — If one being has the 
power of sul^ecting another to his dominion, service, and control, and can dp 
it with perfect impunity, why should he not ? And he might have added, 
0n his own principle^ — If self interest r^uires, he is under an obligation to 
do H. We will answer the question, why should he not? and pursue it to 
ita ultimate term. 

But first let it be premised, that the being having the power, and the being 
to be sQtjjected, are both human beings. — ^For I have too much respect for 
the Jbuman race, of which I happen to be one, to place them in the saaie 
grade of being and of rights, with oxen and horses. I answer then, — Power 
merdyy gives no ri^iit, because every man, as a moral being,, is by the laws 
c^ social aatixre, under a moral obligation, not only to abstain from such acta 
as areimp^iately or in their general tendency, injurious to others, bujb to do 
that which tends to promote the interest and happiness of his fellow moOf 
including himself, according to the relations in which he^ stands connected 
with them, 

Put aajM. tl^,i(Uthor-*"All obligation is founded upon self interest — a man 
is under no obligation to abstain from any act by which his own present 
interest wil], in.hisviQw, be promoted, however injurious to othere^ provided 
only that he can do it with perfect impunity. If he cannot do it with perfeol 
impunity, it may injure instead of promoting his interest, and so be a violation 
(»f his obligation. 

To this I. answer — If by self interest the author means the isolated 
interest of the iiulividual, it is not true, when asserted as the foundation 4»f 
moral obligation. To say that a man. is, in any strict sense, under an 
obligation to himself^ is absurd. If one person owes a duty or is under «i _ 
obligation, on the one hand it must, necessarily, be to some person, on the 
othoTt who has a oonresponding right — a right to demand the perfbrmanee of 
that duty. I am here speaking of duties of perfect obligation, as sujSicient 
for the present purpose. — If the duty and the right, as sometimes happens, 
unite in the same person the duty merges and becomes extinct — In a word, 
to say that all obligation is founded upon self interest, in this isolated sense, 
is to assert, that one man can be under no obligation to another. — But if by 
self interest the author means an expanded interest, which is co-extensive 
and identifies itself with ail the social relation of which the individual makes 
a constituent part, it does indeed put an end to the dispute but by giving a 
fun and decided negative to his conclusion. 

" The dispute about the abstract right of making slaves is a futile discussion.'' 
But the dispute is not about a mere abstract, but, a practical right — the right 
of one man to reduce another to slavery. Let it always remain an abstract 
right never to be carried into practice, and the discussion will be as futile 
as the right. 

^ In fact," concludes the author, ^ throughout the whole system of nature 
this is the law." — that is, — ^** that all right is founded upon power" — that the 
stronger shall subject the weaker, — and is man then like the brutes, subject 
only to the law of instinct ? are the laws of morality and the benevolent 
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precepts of religion a mere impoBition ? WhAt a triompfaant defence of all 
the villttiDs, public and private, that have ever infested society—of all the 
tjrrants civil and ecclesiastical, who have existed from the days of Nimrod 
down to the present period of the holy alliance ! — ^I a^ the author's pardon — 
of all wlio have been able to exercise their villainies and their t3rranny vnth 
perfect impunity^ — ^Those who have not been able, I suppose the author 
will allow, to hf).ve been guilty of a miscalculation of their power ; and that 
they might justly suffer the penalties due for such criminal miscalculation. 

It will, I think, readily be i>erceived, that Mr. Cooper has fallen into this 
error from a misconception of the position, that utility is the foundation of 
all obligation, which is true only, if understood of general, and social utility, 
the general good, and which includes the good of each individual capable c^ 
obligation. But he has confined it to the isolated good of the individual actor ; 
an error, to the very verge of \yhich Mr. Paley has sometimes pushed his 
principles of moral philosophy. 

This passage of the author was intended as a defence of the slave holders 
in the United States ; but surely those slave holders will feel themselves 
under litde oUigation to him for placing their defence upon a principle, that 
will equally justify their slaves, and make it a duty, if they think it can be 
done with impunity, that is, with success, to attempt their own emancipation 
by force, — and which will, in the same maimer, justify each individual slave 
in the murder of his master. 

They have a better — they have a just defence in their situation ; a situation 
derived to them from their ancestors, and in producing which they had no 
participation ; a situation in which the law of self preservation, a law of 
necessity, forbids a general emancipation, that must inevitably prove the ruin 
both of the master and the emancipated slave, and reduce the country to 
something worse than a mere desert, — ^nor has it been found an easy — If a 
possible — ^thing to introduce any gradual emancipation, which shall jmve 
fafe and effectual. 



CHAPTER y. 



Of the right of Opinion. 



A private opinion, while cotifiDed to the breast of an 
iDdividiial, does not belong to the cognizance of human laws, 
or of human tribunals. It is a matter between the individual 
and his conscience, and is cognizable only by the Great 
Searcher of the human heart. It has never been claimed by 
any human tribunal, except that of the Romish Church. The 
Pope, the head of that Church, who claims to be God's 
Yieegerent on earth, claims also the right and power to search 
the human heart. Accordingly the Court of Inquisition, a 
tribunal erected by the authority of the Pope, have assumed, 
as a right which they exercise, an authority to compel, by the 
most excruciating tortures, any person suspected of secretly 
entertaining any opinion insetted in their catalogue of heresies, 
to confess that opinion, and recant the same, upon which, they 
sometimes dismiss Jiim on penance ; sometimes, as a favor, 
suffer him to perish in their prisons ; or, if he obstinately refuse 
to recant, they condemn him to perish in the flames. But so 
gross is the absurdity of the claim, that in the present age, and 
with those for whom I write, to attempt a refutation, would be 
like an attempt to heighten the splendor of the meridian sun 
by the feeble light of a candle. 

I shall, therefore, assume it as an incontrovertible position — 
as a flrst principle — that the right of private opinion, which is, 
in fact, no other than Ihe right of private judgment, upon any 
subject presented to the mind, is a sacred right, with which 
society can, on no pretence, authoritatively interfere, without 
a violation of the first principles of the law of QAture. BUrt 
13 ' 
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when a man extends this right, and assumes the liberty of 
acting upon it, his actions become subject to human control, as 
they may be injurious to others, injurious to the community. 
The right of private opinion still remains sacred, while the right 
of acting upon it is, like all other rights, and for the same reasons, 
subject to be controlled by political and civil regulations. The 
right of merely propagating an opinion is a matter of great 
delicacy and can rarely be subject to civil restraint. The right of 
acting in this case, as here proposed to be discussed, presents a 
two-fold division agreeable to the subjects, on which it is exer- 
cised. First, religious liberty, or the liberty of a man to act 
agreeable to his religious opinions ; and secondly, the liberty of 
political opinion. I might have introduced a third division, — 
The right of moral opinion ; but this is nothing more than that 
natural liberty, of which sufficient has been said in former 
chapters. 

It may appear to some, that little need be said on the subject 
of religious liberty ; but a moment's reflection will convince 
any one that no subject has occasioned more disputes in the 
world, or produced a greater variety of conflicting opinions, 
which have brought the most cruel calamities on mankind. Nor 
is there, it is believed, a nation in the old world, in which 
religious liberty is allowed in its full and just extent. Religious 
liberty has been denominated ^^ Liberty of conscience,'' and 
^' The rights of conscience" always with a reference to the same 
subject. — It is properly defined to be, " The liberty which a 
man has of discussing and maintaining his religious opinions 
and of Worshiping God in that way and manner, which he 
believes in his conscience to be most acceptable to his Maker 
without being liable on that account to any degradation, 
penalties, or disqualifications, civil or political. Strictly just 
as this definition may appear to us in this land of liberty ; 
however consistent with the true spirit of religion and the best 
interests of mankind, civil and moral, there are nations calling 
themselves .christians, who would deem it a blasphemous 
heresy, and condemn to the stake aAy one who dare to 
maintain it. Many of them tolerate dissenters from the national 
Church, under various restrictions and disqualifications. Even 
in England, that boasted land of liberty, dissenters from the 



established Cbureb, bare on that account, been deprived of 
many important rights and privileges, both civil and political, 
or permitted to enjoy them on conditions and compliances 
inconsistent with any just measure of religious liberty. One is 
astonished and disgusted on reading in Judge Blackstone's 
commentaries, the long catalogue of vexations, penalties, 
disabilities, and degrading disqualifications imposed by numerous 
laws on the different sects of dissenters, under which they 
were tolerated in worshiping God according to their consciences. 
These penalties, disabilities, and disqualifications in a civil and 
political point of view have been mitigated and even removed 
since the commentaries were written. But still, while there 
remains the establishment of the national Church, so regarded 
by law, the dissenting sects enjoy their religious liberty under 
the idea of toleration, which is in itself sufficiently degrading. 
Indeed a national establishment of religion, however necessary 
it may have been thought in former times to the support of the 
established government, had its commencement in error, in 
bigotry, and superstition, which are always exclusive, always 
intolerant. — It is at best, inconsistent with a full and just 
measure of rational religious liberty. 

However demonstrable the existence of the Supreme Being, 
his extensive attributes, and the duty of all to obey his will, and 
to serve and worship him, may be to common reason, the mode 
and manner of that worship which will be most acceptable to him, 
is not equally demonstrable. This is left to the conscience of 
every man, upon the best information he is capable of attaining ; 
and was doubtless so left for the moral benefit of mankind. The 
different sects feeling a deep interest in approving to the world 
the superior excellence of their particular religious tenets, 
manner of service, and worship, are set as watchmen on the 
moral conduct of each other. This situation always, as men, 
where they are not involved in the ignorance of bigotry, or 
led astray by the delusive visions of enthusiasm, judge of 
religious opinions and modes, and the sincerity of those who 
profess them, by the good effect on their lives and conversation 
in society, excites a moral emulation among the different sects, 
beneficial to them and to mankind. Of this we have full proof 
in the history of the sixteenth century, which includes the 
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commencement of the great reformation from popery. While 
the whole christian world was involved in the ignorance and 
bigotry of that superstition ; when the Pope, as the head of the 
Church, was held to be infallible and the character of the clergy 
was held too sacred to be submitted to the judgment of the 
profane laity ; when the Pope assumed the power of pardoning 
past sins, however enormous, for the sums at which he had 
severally rated to them ; of selling dispensations from the most 
solemn engagements, and indulgences for future crimes, and 
none dared to hint a censure of these things, the profligacy of 
the clergy and the universal corruption of manners was such as 
to render an impartial history of those times almost incredible 
at this day. The contest that ensued with a powerful hierarchy, 
excited a spirit of enquiry among the reformers, invigorated 
their minds, and opened to them the stores of learning which 
had lain buried for centuries, under the rubbish of a vain 
philosophy and scholastic jargon. This enabled them to rend 
the veil of ignorance, under which the world had long been 
enveloped, and to expose the errors and corruptions of the 
Church of Rome with an intelligence and force, that threatened 
the final subversion of the hierarchy. The learners of the 
reformers could no longer be resisted by ignorance, nor the 
arguments be opposed by disregarded thunders of the Vatican. 
The Romish clergy were compelled to become learned in 
their own defence ; and, to prevent a total defection of their 
followers, they found it necessary to reform their lives, so 
strongly contrasted with the sober demeanor and strict moral 
lives of their opponents. Each party noted with severity the 
conduct of the other. Among the protestant reformers 
themselves, differences of opinion, modes of worship, and 
discipline, to which was added a zeal for gaining proselytes, 
although they sometimes ran into excess, contributed to th^ 
same moral end. These are justly to be considered as the 
first and principal causes of the great improvements, in moral 
knowledge, in literature, and science, in the European world 
during the two last centuries. 

In these United States religious liberty is secured, and the 
rights of conscience enjoyed to their full, extent. No state 
establishment of religion, no religious test is permitted by th^ 



constitution. All the different sects enjoy equal pryileges 
and equal rights natural, civil, and political. The onlj 
restriction which operates equally on all is that no one in the 
exercise of his liberty, shall infringe the liberty of others, do 
any thing to disturb their rights, or to the injury of society. 
All causes of jealousy, civil and political, being removed, moral 
emulation operates without envy, and the different sects live 
in peace and charity with each other. In elections by the 
people, and in appointments to office, no enquiry is made what 
are the religious tenets, but what is the fitness, what the talents 
and integrity of the candidate. 

To violate the rights of others, to disturb the peace and 
good order of society under pretence of conscience, or of 
religious duty are acts equally criminal as though perpetrated 
under any pretence whatever. — They are equally prohibited 
by the laws of nature; they are prohibited by the Supreme 
Being, the Author of religion, and the object of all religious 
worship, and justly punishable by the laws of society. To 
punish the abuse, instead of being a restraint upon liberty, 
is in fact, its greatest surety. 

The right of propagating a religious opinion stands on the 
same ground. — The propagation of an opinion which does not 
result in any acts injurious to society, cannot with justice, be 
subjected to restraint by human laws. But this right may be 
abused and made the instrument of the most flagitious crimes, 
destructive of the order, peace, happiness, and of the very 
being of civil society. Such were the opinions formerly held 
by the Roman Catholic Church. It was sedulously inculcated 
as an essential article of their religious creed, that no faith 
•was to be kept with heretics, dissenters from the doctrines of 
^at Church — that it was meritorious in the sight of Heaven to 
assassinate heretical princes and rulers, and to subvert by any 
means, every government which rejected its dogmas, and 
declined its authority. This was not intended to be a mere 
speculative doctrine and to rest in theory. — It was reduced to 
practice by the ministers and agents of that Church, to the terror 
of one half of the christian world. Such was the violation of the 
•safe conduct given by the emperor of Germany to Jerome 
^f Prague, who, with his associates was sentenced to the flames. 
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Such the assassination of Henry IV. of France, by the fanatic 
Monk Ravaillac, for granting toleration to his protestant subjects. 
Such the gun powder plot in England in the reign of James I. — 
a plot for blowing up at once, the king and the whole English 
parliament. From the same source proceeded the numerous 
plots and rebellions devised principally by the Roman Catholics 
in England, down to the middle of the last century, by which, 
the government and liberties of the nation were exposed to 
perpetual danger, and sometimes brought to the brink of ruin. 
So intimately had they connected these pernicious opinions 
with the most important articles of their religious creed, such 
their faith in the priest of their order, so submissive were they 
found to the mandates of the sovereign Pontiff, that no 
penalties could provide an effectual restraint upon men, who 
were persuaded they merited the favor of Heaven by the 
commission of the most horrid crimes. 

It became therefore necessary, as far as possible, to prevent 
the propagation of a religion so inseparably blended with 
such pernicious opinions. For this end, persons professing 
the Romish religion, were forbidden to keep or teach any 
school under pain of perpetual imprisonment. They were 
forbidden to hear or to say mass, that is, to attend worship 
according to the Romish ritual. — No person might send 
another abroad to be educated in the Roman Catholic religion, 
or contribute to his expenses, while abroad for that purpose, 
under numerous and severe penalties. Popish priests and 
bishops were forbidden to celebrate mass, or to exercise 
any of their functions in England, except in the house of 
a foreign ambassador, under penalty of perpetual imprisonment. 
To the same end were imposed many disabilities, and other 
severe penalties, but generally not of a sanguinary character. 
Without entering into the question, whether Ikws less severe 
might not have been equally effectual, I believe every 
unprejudiced person will see and acknowledge that the 
restraints imposed by these laws, were no more inconsistent 
with true religious liberty, than the laws of society for the 
prevention of theft, robbery, and murder, are inconsistent with 
civil liberty. It is due here to observe that if the Pope and the 
Romish Church have not formally disavowed those pernicious 
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opiDions, they have of late years been generally discarded by 
the professors of that religion, — that the Roman Catholics of 
Great Britain have universally renounced them as gross 
heresies, in consequenieie of which those severe laws have been 
repealed and they have been restored to all their rights, civil, 
political, and religious, as fully as the other sects dissenting 
from the established national Church had been by the repeal 
of the test and other laws. 

We come now to the second division of our subject, the 
liberty of political opinion, which is defined to be ^^ the 
right and liberty of every citizen to discuss and propagate 
his opinion on every subject relating to the government, 
institutions, and laws, the measures pursued by its ministers, 
and functionaries, and to act agreeable to that opinion, 
with this only condition, that in so acting he violate not the 
rights of others, or injure the commmunity, of which he is 
a member." It is unnecessary here to add any thing on 
the right of private opinion. The right of discussing and 
propagating political opinions requires further examination, as 
it comprehends the liberty of speech and of the press — subjects 
of great importance in a free government. By the liberty of 
the speech and of the press, is to be understood what is 
substantially expressed in the foregoing definition, the right of 
every citizen freely to express, either in conversation, or by 
means of the press, his opinions in relation to the constitution 
of the government, its administration, and laws, the conduct, 
abilities, and integrity of the officers and functionaries, and the 
tendency, whether good or bad, of the measures pursued, — to 
an arbitrary government nothing can be more hostile than 
liberty of speech and of the press. Where that liberty prevails 
in any considerable degree, nothing is more efficient in the 
diffusion of knowledge among the people. They of course 
become enlightened, and by a free interchange of sentiments 
and opinions, learn what rights they are entitled to claim as 
intelligent and social beings, and feel more keenly the arbitrary 
exactions and oppressive acts of the government. They soon 
discover that the whole physical strength of the community is 
in their hands and that nothing is wanting but a union of 
sentiments and action, and a prudent and steady direction of 
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that strength so set them free by crushing their oppressors.* 
Very different is the case under free institutions where the 
rulers are elected by the free suffrages of the people, and hold 
their power in trust, under constant accountability to their 
constituents for the manner in which they exercise the trust. 
The government have no support, no energy, but what 
depends on the sentiment of the people ; and the more they 
are enlightened, to understand their rights and the true end of 
civil institutions, the firmer and more rational will be their 
support of the government, if administered on just principles, 
and the more forcibly will the rulers feel their accountability. 
To this nothing can more contribute, than well conducted 
Journals and periodicals, and it becomes the interest of the 
government, which is no other than the interest of the whole 
community, to provide for a safe, speedy, and cheap distribution 
of them through every part of the State. Under these 
considerations, it is the duty, as it is the interest of the 
government, to cherish and to guard with every proper caution 
the true liberty of the press. — But the same rule holds here as 
in other cases. No one is allowed to exercise this right so 
as to injure the right of another. It becomes necessary 
therefore to distinguish between the just liberty, and the 



*The following incident will shew the influence of a free press in 
disseminating liberal principles, and among what classes it principally 
operates. 

In the charter granted by Louis XVIII, to the French nation in 1814, 
which was called the constitution of the government, was an article for 
securing in some degree the liberty of the press, — subject, however, to many 
restrictions. In consequence many liberal Journals were circulated through 
the kingdom, but not without many vexations practised by the court on the 
editors. Some five or six years now past, an article was published in one of 
the ultra loyal Journals, in which the editor complains bitterly of the want of 
support through the loss of subscribers — and that whenever a loyal subscriber 
died, the son sent him an obituary for publication and the next day subscribed 
for a liberal Journal. It will be recollected that the revolution of July 1830 
was brought about by the indignation excited throughout France by the 
arr^t of Charies X., for suppressing the liberal Journals and seizing the 
presses ; which terminated in a few days in the deposition of Charles, the 
banishment of himself and family fi-om France, and the election of the duke 
of Orleans to the throne. 



.11 
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licentionsness of the press. The right of character is a personal 
right highly regarded by the laws of every civilized country. 
If on^ person by slander injure the character of another, by 
Worcts spoken, which is simply denominated defamation, or by 
writing, or printing, which is denominated a libel, ah action is 
given to the party injured, against the slanderer, to recover 
damages according to the nature and extent of the injury. The 
publication of a libel from the extent to which it may readily be 
circulated, the permanent nature of the injury, and its tendency 
to disturb the peace of society, has been made a criminal 
offence and liable to penalties more or less severe. In civil 
prosecutions for this injury, the person bringing the action, is 
considered to have put his character in issue. If the defendant 
can prove the matter charged as defamatory or libellous to be 
true, it is deemed a good defence ; the plaintiff is found not to 
possess a character to which the law attaches the right of 
protection. A distinction has been made in most countries, and 
certainly is in England, between a civil and criminal prosecution 
for a libel. — In the former the truth is allowed to be a good 
defence, in the latter, not ; and on an indictment for some 
species of libel,* it has been considered a sound maxim of law, 
that the greater the truth, the greater the offence. 

In these United States, generally, I believe I may say 
universally, the law is different. The truth is admitted to be 
a good defence as well in a criminal as a civil prosecution for 
a libeh This is perfectly consonant to the nature of our 
institutions and in accordance with the general interest. It is, 
in a political point of view, the interest of all to obtain a full 
knowledge of the true character of those who may be 
candidates for the offices of trust and confidence in the state, 
the appointments to which depend mediately or immediately 
on the suffrages of the people. This principle also serves to 
establish a well marked and a prominent line of distinction 
between the liberty and the licentiousness of the press ; — the 
distinction between truth and falsehood. — It does not, however, 
extend to every case of licentiousness ; for the facts published 



* Scandalum Magnatum. — Defamation of the great men of the realm. 
14 
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may be true, and yet the matter may be expressed in language 
so grossly indecent as to be an offence against good morals and 
justly punishable as such ; but this is a matter entirely distinct 
from the civil injury. It is merely an offence against society, 
and cannot be justified by alleging the truth of the facts. 

If these principles are correct, of which it appears to me 
impossible to doubt, a palpable line of distinction so far as civil 
and political rights are concerned, has been drawn, between 
liberty and licentiousness in the case under consideration, so 
that the licentiousness may be restraind and punished, not only 
without danger, but with additional security to the liberty of 
speech and of the press. 



BOOK V. 



OF THE FORMATION OF GOVERNMENT— THE DISTRIBUTION 
AND LIMITATION OF THE CIVIL AND POLITICAL POWER. 



CHAPTER I. 



Of the Civil Compact. 



B7 the social and civil compact is usually understood the 
agreement of a people to form themselves into a civil government, 
providing the mode and the means of making and adopting rules 
of civil conduct and of carrying them into effect. 

Baron Puffendorf, who was very observant of all the forms 
and distinctions of the ancient schools, tells us, every civil 
compact, in its nature, consits of two covenants and one decree : 
that whenever anjF number of people, in a state of independence, 
are about to form themselves into a civil state — " here it will 
be necessary for all, each with the other, to join, in one lasting 
society ; and in particular, to concert the measures for their 
safety and welfare, by the public vote. Next it is necessary that 
a decree should be made, specifying what form of government 
shall be settled among them. — After this decree is past, to settle 
the form of government, there will then be occasion for a new 
covenant, when the person or persons, on whom the sovereignty 
is conferred, shall be appointed, by which the rulers on the 
one hand engage themselves to take care of the common peace 
and security, and the subjects on the other to yield them due 
obedience."* 



» B. 7. Sec. 7—8. 
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Hobbes, although he admits the civil compact to be necessary 
in establishing a government, yet excludes PuflfendorPs second 
covenant. He says, " the obligation to obey the supreme civil 
power, doth not arise immediately from that covenant, by which 
particular persons give up all their right to the state ; but only 
mediately from hence, that without obedience, the right of 
sovereignty would have been vain, and insignificant,, and of 
course no commonwealth could have been formed,"* that is, the 
sovereignty is not conferred by any act of the people. 

Of the former author we may observe, that his two covenants 
and one decree savors more of the subtle schoolman than of 
the civil jurist ; and of the latter, that his civil compact is made 
a stepping stone by which the tyrant mounts the throne, and 
which is afterward to serve only for his foot-stool. It is 
sufficient for us to say, there are but two kinds of simple civil 
compacts. The one is between the people themselves, by 
which the whole government is settled, — as in the establishment 
of a pure democracy and the improved form derived from that, 
a government by representation ; and this we shall denominate 
a mutual compact. The other is a compact between the people 
on the one hand, and the ruling power on the other, whether 
that power be constituted of one or more persons,— ^and this 
we shall call a reciprocal compact. But a government formed 
on this compact, unless there be] intervened an effectual 
provision to secure a faithful performance of the stipulations, as 
well on 'the part of the people, as of the rulers, will soon 
degenerate into anarchy on the one hand, or into despotism, a 
government of force, on the other ; — In either of which events 
all civil compact is annihilated. Such has, in all ages, been 
the fate of every government, the establishment of which has 
been attempted on this sole foundation. 

From these two simple forms of civil compact has been 
derived a third kind, of a complex nature, partly mutual and 
partly reciprocal, in which a. certain portion of the power 
has been retained and exercised by the people, another portion 
vested in a monarch, and a third portion in a body of nobles. 
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thus forming three co-ordinate branches of the government, 
and providing, in a good degree, security against anarchy bn 
the one side, and against the exercise of arbitrary power on 
the other. 

It is doubtless true, that in the earliest stages of society no 
civil compact was ever formed by the deliberate act and 
express consent of any people. In such a state of things, 
every civil constitution has been the child of custom ; — It 
seems not to have preceded some rules of civil conduct but to 
have been introduced with such rules, or for the sake of them. 

The social compact, if it be proper to give that name to the 
mode, in which the social state is attained, has not its origin, 
although it may have its consummation, in the invention or 
deliberate act of man, but is imposed by nature, in the 
manner explained in a former chapter. In subsequent periods, 
however, there is often a deliberate act of choosing between 
two or more societies, already existing, or a preconcert of 
individuals to form a new and independent association. But 
whatever be the origin of the social state ; it is impossible to 
conceive of any rights or duties, civil or moral, independent 
pi that state, in a total. seclusion of all social felations. 

Mn Paley, in his Elements of Political Knowledge, lays 
it down, that all go^vernments wer§ at first either patriarchal 
or military ; that of a father of a family, or a military 
commander over 'his soldiers. This cannot be correct, — it 
cannot be conceived that in the primordial state of man, 
military government should have immediately succeeded the 
patriarchal.— Whether we admit the patriarchal among the forms 
of civil government or not, certainly, in the simple state of one 
only family existing, it was all that was necessary. But the first 
patriarchal government could continue no longer than the life of 
the first patriarch, or common progenitor. If any of the children 
(rf the first- patriarch separated themselves from the family and 
settled into different regions, they might continue the patriarchal 
government each in his own family^ but on the death of each 
patriarch, his descendants, who continued in the same society, 
were left without a common governor, and a complete and 
entire separation of all the families, as they came on the stage, 
cannot be imagined. In this way, however, we may suppose. 
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and ancient tradition justifies the supposition, that numerous 
races and tribes were formed each on the death of its common 
progenitor le:t in a state of independence, as far as relates to 
civil institutions, united by the social habits and affections only, 
which they had acquired while under the goyernment of their 
common parent. It cannot, with any degree of probability, 
be supposed, that in this infant state of the human race, a state 
of conquest was effected, before or coeval with the transition 
from the patriarchal state of independent families, to that of 
nations and tribes, without which we cannot suppose the 
introduction of a military government. 

This we may, then, consider as the primitive state, not of 
man, but of society, beyond the precincts of families ; of 
nations or rather of tribes, — that independent state of society 
with which political writers have commenced their speculations, 
and which must, at one time or another, have been the situation 
of every original people on the face ot the earth. Authentic 
history does not, perhaps, reach back to this state of any nation, 
but the traditions of all concur in pointing us to its former 
existence. — In this situation, on the demise of the patriarch 
in any tribe, there is already an association, which consists of 
families, rather than individuals, each father acting for those of 
his immediate family ; — The people have become capable of 
sustaining the moral and social relations, few and simple 
indeed, pertaining to that state and of appreciating their results, 
so far as that state furnishes sufficient knowledge. Now if 
we do not suppose the civil state already commenced in such 
society, it is impossible, the people should long continue, 
without passing into that state. And a general conception of 
social rights and duties, with a general acknowledgment of 
them, among a people, is the first commencement of civil 
institutions. These rights and duties from common feelings, 
common experience and observation, are in a course of time, 
more and more developed, more comprehended, and more 
respected by the common sentiment, until at last they become 
fully consecrated by custom. It is natural to suppose, that the 
form of government adopted by a people, in the state just 
described, would be similar to the patriarchal government, 
which they had experienced, and of which alone they could be 
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able to form a conception, and would be commenced^ perhaps, 
by a tacit submission to an elder brother, who, from his age 
and experience, had acquired an influence over their minds 
during the life of their common parent. In the same mode 
there might be a succession of chiefs, for several generations ; 
but in process of time, the people, become more numerous and 
farther removed from the common stock, would naturally fall 
into some mode of election. Under such a government no 
restrictions, were probably, at first, imposed on the chief, 
whose power, or more properly influence was that of advice, 
rather than compulsion. This I apprehend to be the first 
simple form of civil government among an infant people. The 
next step is generally towards a democracy. The chief, seeing 
the strength of the community wholly in the people, seeks to 
strengthen himself by their approbation. In such a situation, 
the people compact in settlement, and being not very numerous 
and easily assembled, their resolutions thenceforward become 
the rule or law of the state, whether they relate to the mode 
of convening the assemblies, to the election, powers, and duties 
of their chiefs, or the rights and duties of the citizens. But 
for want of records, they are remembered only as ancient 
usages, and considered binding as customs, not distinguished. 
from those introduced by tacit consent, — the first mode of 
legislation with every infant people. All customs, that have 
generally obtained in any nation, whether they relate to the 
constitution, the formal mode of government, or to the civil 
conduct of the citizens, and whether they originate in formal 
resolutions of the people or in usages tacitly permitted until 
they have grown up into customs, derive their binding force 
from general assent ; and that to which the people have 
generally assented, whether that assent be expressly and 
formally given, andproved by records, or tacitly, and proved by 
general and uninterrupted usage, is equally a mutual agreement 
of the people, and is equally relied upon as such. A 
government so formed, whatever degree of improvement it 
may have attained, is a government founded in compact, and in 
that compact is founded the duty of civil obedience. 

A confirmation of this theory of the origin of civil institutions, 
is found in the early governments of ancient Greece. In the 
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first accounts of authentic history they are represented as pure 
democracy or partaking of that form, although their petty- 
governments were frequently seized by tyrants, who were 
again sooner or later expelled. In the commonwealth ti 
Athens, the democratic form appears to be of very high 
antiquity. The constitution and laws of this government, 
which before consisted of ancient usages, were revised first by 
Draco, and afterwards by Solon, and expressly confirmed by 
the people. These laws, as well the municipal laws as the laws 
of the constitution, for they made no distinction between theln, 
were, by their political writers and statesmen, denominated 
compacts of the state. The government of Sparta, although 
it exhibited the singular phenomenon of two kings or chief 
magistrates, hereditary in two ancient families, was nevertheless 
a popular government. In this government, besides a senate 
there were five magistrates chosen by the people, who were 
called ephori, or supervisors, who in fact during their offi6id 
exercised the principal authority, and had the power of eaUing 
the kings themselves to account for infractions of the hiwsy 
and of punishing them even with death ; la power- they 
sometimes exercised. All the original governments of ©i*cffecfei= 
settled in difi'erent parts of that country, in Asia Miiior^ M' 
Italy, and Sicily, were generally formed after the nK>dei of 
one or the other of those two governments, but more generally* 
after that of Athens, as being the most popular ; and they 
continued those forms, although sometimes under foreign 
dominion, until they were swallowed up in the Soman 
empire. As a further confirmation, we find, that at the 
commencement of the Roman commonwealth, after the 
expulsion of the Tarquins, the states of ancient Italy Ttfel*e' 
almost universally under popular forms of gor^lTiment. The 
people were, however, in these states, divided into two classes, 
the Plebeians, or common people, and the Patricians, or noble 
families, who in some states exercised the principal, in others 
the whole powers of government, under the form of an 
aristocracy. 

Similar institutions prevailed among all of the nations of 
ancient Germany, down to the time of the emperor Vespasian. 
We are informed by Tacitus the historian of those times 
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that in all the German nations, there were classes of nobles, 
whose rank was hereditary in their families. The chiefs and 
all subordinate magistrates, although taken from the noble 
families only, were elected by the people ; but these chiefs had 
very little power. They had not the power of punishing 
offences, that power was committed solely to the priests. All 
public concerns of smaller moment were decided in the council 
of the nobles ; but all matters of general importance, in the 
great council of the nation, consisting both of the nobles 
and the people. As there was among all these nations a general 
ignorance of letters, their civil institutions were to be found 
only in their several customs originating in usages confirmed 
by the tacit consent of the people. Were it necessary, modern 
examples might be adduced among the aboriginal tribes of the 
new world, and of some who have made far less advances in 
civil institutions, than most of the ancient German tribes. But 
enough have been adduced to satisfy this part of the subject. 
I will however after making a few observations on Mr. Paley's 
second kind of primitive government, — the military, and its 
derivatives in absolute government, produce, very briefly, an 
example of the rise, progress, and consummation of an institu- 
tion in the third kind of civil compact, mentioned above — ^that 
of a mixed nature. 

A military government has never been considered as a civil 
institution. In its origin it differs very little, except in its objects, 
from that government which we have supposed to succeed 
to the patriarchal, a voluntary but, generally, a temporary, 
submission to a military chief. It is no more, than that, entitled 
to be called a primitive government. When, in a course of 
time, war became an art and profession ; strict discipline and 
prompt obedience became indispensable. To effect this, an 
unlimited authority in the chief became equally indispensable. 
When wars were made for conquest, the conquered people 
were governed with the same unlimited authority. From this 
source have sprung all, or nearly all, the absolute governments 
that have appeared in the world. This government is properly 
denominated a government of force ; for such, in fact, is every 
absolute government. Mr. Locke has asserted that an absolute 

monarchy is inconsistent with civil society, and so is no form 
15 
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of civil government ;* and his reason for this opinion briefly 
is, that in case of an injury done by the prince to the suhjeet^ 
there is no known authority to which the subject can appeal 
for redress. This is certainly correct, and it applies to e^ery 
shape of absolute government. The people or subject, and tlie 
monarch, are, in relation to each other in a state of nalare. 
A compact between them is not in the nature of a civil 
compact ; but of a treaty between independent nationsw-— If 
upon this compact, a controversy arise between the partiea, 
it is not to be decided by a reference to any civil rule or law^ 
but by the law of nature and nations, — an appeal to the law of 
force. Such were, or such finally became, nearly aU tke 
governments established in every conquered country by the 
northern nation who subdued the Homan empire, when again 
the tide of conquest rolled back on the conquering nations^ 
and expunged nearly every vestige of the civil compact from 
the code, and from the memory of almost every pec^le in 
Europe. 

The English, however, descended from the Saxons, an ancient 
German tribe, had retained and improved many of their ancient 
customs, and enjoyed a good degree of civil liberty under tlieir 
monarchical government. In this situation it was their fate te 
be subjected by William the Norman, who, as a eonqueror^ 
assumed and exercised an unlimited sovereign power, — but 
having introduced the feudal system, parcelled out many; of 
the confiscated lands of the English in feudal baronies to his 
Norman followers, and subjected most of- the estates of the 
English nobles, who were spared to the same tenure, he thereby 
raised an order, who soon became a sacred estate in the kingdom* 
Under the successors of William, these noble feudatories 
claimed certain rights and privileges, which the king reliieed 
to allow. Exasperated by this refusal, the nobles or barens^ 
as they were then generally called, among whom were many, 
of the English nobility, who cherished a fondness for 'the 
liberties enjoyed under the former Saxon government, rose with 
their followers in arms, and compelled the king, who from hia 
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unp^^ftuUrity was unable to meet them with an equal force, to 
aUpw the xights and privileges claimed, and to confirm them 
bjr « charter executed with great formality in the grand council 
of the nationi and ratified by the most solemn oaths. This 
charter not only confirmed the rights and privileges of the 
barons, but confirmed some very important privileges to the 
people. It was called the great charter, and has always been 
considered as the foundation of English liberty. But king John, 
who. granted it, considered the concessions it contained, as so 
naoy restrictions of the inherent, inalienable, and indefeasible 
ri|^ta of the monarch, and therefore not binding, however 
aoleomly ratified. Consequently he paid no regard to those 
MBceasions further than he was compelled by circumstances. 
Th^ same charter was, in substance, several times renewed by 
€ueeeeding monarchs, and by them repeatedly violated on the 
Mme plea^ — the inalienable and indefeasible rights of the 
orowa. 

la those early times there were but two estates of the realm. 
The monarch wss deemed the first estate, as lord paramount, 
who always sought to abridge the power of the barons, which 
iaterfered with what were then deemed the inherent prero- 
gatives of the crown. • The barons composed the second estate, 
who AS sealously strove to support and extend the power and 
privileges of their order, by limiting or abridging the royal 
prerogative. Thence arose frequent feuds and civil wars, in 
which sometimes the barons, but more frequently the king, 
prevailed ; while the people, who had been oppressed by both, 
bogaa now to be courted by one side and the other, to engage 
their support in these contests ; but they generally inclined to 
Ao king, who was most able to favor and protect them.* The 
baroBS had the privilege of not being taxed without the consent 
of their order, and taxes or subsidies, as they were then called, 
were granted to the king by the barons assembled in parliament, 
which then consisted of two branches, the king and the house 
of. lords or barons. 

•Although the king, whether as a continuance or revival of 
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tbe ancient Saxon polity in favor of the cominoni, had granted 
to certain towns, cities, and districts the priyUege of sending 
•representatives to parliament ; yet they sat and roted- 
promiscuously with the barons, and, being much a minority kait 
very little influence. The lords having been permitted^ 
gradually to alienate their vast landed property, miioh of it fell 
into the possesion of the wealthy commons. As the pecpUi 
under the favor of the monarch, rose in wealth and importan^^ 
it was deemed proper that they should have the same privili»gei 
as the nobles, of being taxed by their own consent only. .For 
this purpose, the right of representation was considerabljF^ 
extended, and the representatives of the people me% hjr 
thmselves, forming what has since been called the housed ef 
commons, and no longer mingled with the barons in tkeir 
deliberations. But further than granting subsidies they had bo" 
direct voice in legislation. They had the privilege of preferritag 
petitions for the redress of some grievance, or for the passage, 
of some law for the benefit of their constituents, which wisre' 
sometimes granted, and sometimes denied, by the king or 4fae 
barons in parliament, according to the nature of the subjeet^' 
and the order of proceedings in those times. Thus the people^ 
by their representatives in the house of commons, becaine'e 
constituent, but subordinate order in the government. Bgr 
degrees, the commons, favored by circumstances, rose in power 
and importance, until they have long since, beconie a cch> 
ordinate, and in some instances a paramount branch of the 
legislature, and a third estate of the kingdom. ^ ^ . 

Thus constituted, the legislature have the power botk 6f 
civil and political legislation ; the power of altering, amending^ 
and explaining every part of the constitution. This power has 
been often exercised and fully confirmed. But to the validity 
of every act and law, civil and political, the separate assent of 
the three estates is necessary ; as well of the people by their 
representatives in the house of commons, as of the king aitd 
the house of lords. By this authority, the mutual assent of die 
three estates, and however it commenced, and which for a long 
time was known only in their customs, that government has 
been brought to its present form. Many of the ancient 
customs have been abrogated, changed, or modified ; — some 



117 

IhAve been suffered to remain entire, and many new artidea 
haye been added, to adapt it to modem times and moderti 
improvements. All these acts hj which that constitution, has 
beeti altered, amended, and confirmed by competent authority, 
in their very nature, constitute the civil compact of that state, — ^ 
^1 compact of the mixed kind, mutual as between the people 
themselves, and reciprocal as between the people and the 
oAer branches of the government, the king and the house of 

B0ra8« 

If, however, the opinion of Mr. Paley be correct, all our 
speenlations upon this subject are vain and elusory. He wholly 
rejects the notion of a civil compact in the establishment of 
government. — He denies that any such compact was ever 
made, or if made, an adherence to it could be practicable in any 
IbriA of government ; and that it can afford no ground of 
obligation to civil obedience. This is a matter of great 
importance to the people of these states, as they have ever 
believed their civil institutions to be founded on the civil 
eompact, and that in this compact is found the obligation, the 
measure, and limits of civil obedience ; and as the Treatise oH 
Moral Philosophy, and the Elements of Political Knowledge, in 
which this opinion is maintained, is considered a classical work 
of high authority, and is put into the hands of our youth in 
most or all of our colleges and universities, I shall examine 
that opinion with all the attention and candor which it merits^ 
as coming- from such an author. 

In the second part of his work, which he entitles, ^^ Elements 
of Political Knowledge," he undertakes to refute the opinion 
of those writers, who have laid the foundation of all legitimate 
government in the civil compact. To this refutation he has 
devoted the third chapter in which he undertakes to explain 
the duty of civil obedience upon a different principle. He tells 
us, that *' In order to prove civil obedience to be a moral duty, 
and an obligation upon conscience, it has been usual with many 
political writers, at the head of whom we find the venerable 
name of Locke, to state a compact between the citizens and 
the state, as the ground, and cause of the relation between 
them ; which compact, binding the parties for the same general 
reasoft, that private contracts do, resolves the duty of submission 
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to civil government, into the universal obligation of fidelity in 
the performance of ptomises. This compact is two fold^r^ 
first, an express compact, by the primitive founders of the 
state, who are supposed to have convened for the [express 
purpose of settling the terms of their political union and a 
future constitution of government. The whole body is 
supposed in the first place to be bound by the resolutions of 
(he majority ; — in the next place to have fixed eertaiB 
fundamental regulations, and then to have constituted, eithes 
in one person. or an assembly, (the rule of succeaaion or 
a{q>ointment being at the same time determined,) aetanding 
legislature, to whom under these established restrictions, die 
government of the state was thenceforward committed, md 
whose laws the several members of the convention were, by 
their first undertaking, personally engaged to obey. This 
transaction is sometimes called the social compact, and.tkese 
supposed original regulations compose what are meant bjr.thci 
constitution, the fundamental laws of the constitution ^ ud 
form on the one side, the inherent, indefeasible prerogative ^4 
the crown, and on the other, the inalienable, imprescriptihle 
birthright of the subject, — secondly, a tacit or implied compact 
by all succeeding members of the state, who by accepting its 
protection, consent to be bound by its laws, in like manner^ aa 
whosoever enters into a private society is understood without 
more explicit stipulation to promise a conformity with the 
rules and obedience to the government of that society, as the 
known conditions upon which he is admitted to a participation 
of its privileges." ^' This account" he says ^^ labors .under 
the following objections, — that it is false in fact, and leading 
to dangerous conclusions. No social compact such as here 
described, was ever made and entered into in reality. JNo 
such original convention of the people was ever actually holden^ 
or in any country could be holden, antecedent to the existence 
of civil government in that country. It is to suppose it possibly 
to call savages out of caves and deserts, to vote and deliberate 
on topics which the experience, and studies, and refinements 
of civilized life alone suggest." 

It will be observed that the compact here stated is what I 
have called the reciprocal compact between the people go one 
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side, and the person or persons appointed to exercise the 
powers of goyemment on the other, and who are supposed to 
have a property in the government, and rights distinct from the 
people. This form, unless the mutual compact be intervened, 
as an effectual guaranty between the parties, degenerates in 
the instant of its formation into absolute monarchy, which 
annihilates all civil compacts. Were this all, however the 
anthor may have mistaken the true ground of his objection, I 
wonkl not throw away a word on the subject, but he proceeds 
either in terms or by direct inference, to deny the possible 
exutenee of any social or civil compact, and to condemn the 
principle as impracticable in its operation, and dangerous in its 
eonsequences to any government. 

For my part, I never understood those writers to whom he 
vefers, to suppose that an express compact was ever formed by 
the primitive founders of any government in the first ages of the' 
world, or by any infant people. They considered that a compact 
fiormed by the tacit consent, and confirmed by the usages of a 
people, had as real an existence and was as obligatory on the 
parties, as though it had been committed to writing, and unanim- 
dusly confirmed by a convention of the people assembled for that 
express purpose. Those writers were also sufficiently acquainted 
with history to know, what the author himself well knew, that 
governments had been remodelled and reformed, new articled 
added, old articles retrenched, altered, and amended by the 
people themselves, or by their authorised agents, and to these 
solemn acts so confirmed, they gave the name of state compacts, 
what they purported to be, and in fact were. 

The author proceeds, — ^^ Some imitations of a social compact 
may have taken place at a revolution. — The present age has 
been witness to a transaction that bears the nearest resemblance 
to that idea of any, of which history has preserved the account. 
I refer to the establishment of the United States of North 
America. — We saw the people assembled to elect deputies, for 
the avowed purpose of framing a constitution for a new empire ; 
we saw these deputies of the people deliberating^and resolving- 
upon a form of government, erecting a permanent legislature, 
distributing the functions of sovereignty, establishing and 

a code of fundamental ordinances, which were 



120 

to be considered by succeeding generations, not merely as 
laws and acts of the state, but as the very terms and conditions 
of the confederation ; as binding not only upon the subjects 
and magistrates of the state, but as limitations of power, which 
were to control and regulate the future legislature. Yet here 
much was pre-supposed. — In settling the constitution much was 
presumed to be already settled. The constituents who were 
permitted to vote in the elections of members of congress as 
well as the mode of electing the representatives w^ere taken 
from the old forms of government." 

It is indeed, an article of that constitution, settled and 
agreed, that ^^ the house of representatives shall consist of 
members, chosen every second year by the people of the 
several states, and the electors in each state shall have the 
qualifications requisite for electors of the most numerous branch 
of the state legislature. According to our author, then, if the 
parties making a contract, borrow the form or expressions of 
any known instrument, or by special reference adopt an 
article from such instrument, with whatever solemnity they 
may execute the act, it cannot have the force, although it may 
have the nearest resemblance to a contract ; — one is astonished 
at such an argument from such a source. 

He tells us further, that informing the constitution, ^'that 
was wanting from which every social union should set off, and 
which alone makes the act of the society the act of the 
individual, the unconstrained consent of all to be bound 
by the decision of the majority ; and yet, without this previous 
consent, the revolt and the regulations which followed were 
compulsory upon dissentients." 

The inference intended to be drawn is, that because at the 
commencement of the revolution, the votes of the majority 
were made compulsory on a dissenting minority. The United 
States, notwithstanding the subsequent acknowledgment of 
their independence by the mother country, and by the world, 
never have, and never can make a valid civil compact. This 
by itself needs no answer. — But the principle, from which the 
author sets off merits a discussion. And let it be observed, 
that no question is here made of the right of the majority to 
resist the measures of the British government, or of their right 
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to final independence. All this is, in the argument, taken 
fbr granted. 

First then, suppose a number of men, in what is called a 
state of nature, collected together, and a large majority of 
th^m agreeing to unite in a civil society, — a few dissent, and 
retain each his independent state. What will be the situation 
of such dissenting individuals in relation to that society? 
Certainly the society and the dissenting individuals are to each 
other in a state of nature, a state of independence, the same 
as independent nations, — each party is the judge in its own 
eiause, and the avenger of its own wrongs. Suppose any 
dissentient to remain in the midst of the society and to commit 
an aet of violence on the person or property of one of the 
members. Considered as independent, he has committed an act 
of hostility against the society, which is bound to protect its 
members ; the society have, therefore, against the aggressor a 
right of war, the same as though the aggression had been 
made by an independent nation ; but instead of treating him 
as a public enemy, they adopt a milder course, — give him the 
chance of a trial as though he were a member of the community, 
and sentence him according to their own laws to make 
reparation. No one will say, this is a usurpation, but a 
mitigation of the right ; and such is indeed the law practised 
among all civilized nations. 

Again, suppose a society formed, and about to decide on a 

measure, but no rule has been adopted or suggested, what 

number or proportion of voices should constitute a binding 

vote, whether a majority ; or whether a unanimity should be 

required ; what would be the decision of natural justice, of 

the law of nature, in the case ? This at once involves the 

question, what is expedient ? what will best promote the 

general interest of the community ? As a general rule, the 

major interest of the community must be supposed to be 

contained in that of a majority of its members. Now if a 

greater proportion, as two thirds, or three fourths, or even 

unanimity,' be required, it will often be in the power of a small 

minority, representing a minor and sometimes, insignificant 

bterest, down to a single voter, to prevent the adoption of 

nwrores necessarjr to promote and secure the generkd interest ; 
16 
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the subject is allowed to have no will, all is absorbed in the 
will of the prince, whose maxim, as well expressed by the 
Roman satirist, is ^^ Hoc volo ; sic jubeo ; sit pro ratione 
voluntas." Nor can I allow that the practice of the modern 
governments of £urope, or any opinion derived from that 
practice, does in reality affect the question, — such opinion is 
the mere echo of the divine, hereditary, and indefeasible right 
of sovereigns, connected with the ancient state of vassalage ; — 
it is the legitimate offspring of that government, ^and of 
that state, and has in many instances survived its parents. It 
was unknown to the ancient commonwealths of Greece,-— it 
was unknown to the Roman republic ; — nor do we find any 
vestige of it among the ancient Gauls or Germans. All tfiat 
is necessary to prove is, that in every state, in which the 
constitution, however established, is sufficient in its provisions 
to secure the enjoyment of civil liberty, of civil rigbtff, the 
acession of the citizens as they succeed in civil life, is a 
voluntary act to lay them under both a civil and moral obligation 
to obey all the laws and regulations of the government, made 
agreeable to that constitution. I know, it has often been 
asserted that no generation can, by any law or compact, bind 
the succeeding generation. It is true, that the succeeding 
generation cannot be bound by any act of their predecessors, 
by the direct force of that act. Each individual is bound by 
bis own voluntary act as he succeeds on the political stage. In 
civil life men do not succeed by generations— one generation 
passing off the stage, to make room for another. Nor do 
individuals become members, in any proper sense, by succession, 
but by accession ; — they accede to the compact, and this I will 
show, is a voluntary act binding them to obedience. 

The accession is of citizens born in the state, and under 
the protection of its laws. The progress of children in the 
acquisition of knowledge, is not made at first, by the exertion 
of intellect, but by imitation. They imitate the actions of 
those whom they most love, their parents and tutors: They 
imitate, or what to them is the same thing, learn their opinions ; 
these they adopt without examination, of which they are 
Incapable in early youth ; and often retain them through life 
without attempting to examine, whether they are well foniidisd 
or not. 
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It is hardly possible to conceive, that the opinions they 
imbibe under such circumstances and under such a government, 
should not be highly in favor of the country of their birth and 
education, and of its institutions. The youth come forward 
with an ardent desire of becoming members of the state, of 
enjoying the rights and privileges it secures, of fulfilling the 
duties it requires, and of meriting its honors ; and besides, 
they have been taught that they have a right to all this ; that 
th^y derive that right from their birth and parentage, and that 
the country requires these things of them. And so is the 
troth; for one great end of the institution which the framers 
had constantly in view, was to secure its rights and privileges 
to their children, and children's children, if possible, through 
all generations ; and these rights and privileges, civil and 
political, are capable of communication and transmission no less 
than other rights, and hereditaments corporeal and incorporeal. 
The children come forward conscious of their rights and their 
duties ; — they are conscious of a desire to be admitted to the 
exercise of those rights, and the performance of those duties ; 
nor does the idea of compulsion enter their minds ; so far 
from it, that to be deprived of what they esteem so great a 
privilege, would be felt as a grievous act of oppression. 

Under such circumstances, are they not conscious that their 
accession, or if that term displease, their adhesion to the 
compact, the constitution of the state is a free and voluntary 
act ? It is — if any can be such, where predilections are formed, 
a voluntary, a moral act, sufficient to bind the party. The 
author himself, would admit it to be a binding act, in any 
government founded on compact, and actually existing on that 
foundation. Such, clearly is the government of these United 
States, and of all the republican governments, lately established 
throughout almost the whole of that vast region extending 
from the confines of the United States to the southern exti-emity 
of the American continent, notwithstanding the author, from 
a predilection for what he deems a new principle, but which 
in fact is little other than the divine right of sovereigns, in a 
new and more fashionable dress, has been induced to deny the 
validity and even possible existence of such compact. 

So far, I have followed the author on his own statement ; 
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but his atatement is not full and coireet. li is true that the 
European governments generally, if not universaily, ai^e^ 
in founding allegiance on the eircumstance of nativity ; yet^ 
there is not a nation I believe, who do not in practice perait, 
and some have encouraged the emigration of their subjeela; 
nor are there any who do not, as a general praetiee, peraut 
emigrants from other states to reside among them, where theyi 
on certain conditions, may obtain the rights of native aubjecjtSi 
at least, so far as relates to .the protection of life, liberty, and 
property, and where the claim of native allegiance cannot 
reach them ; so that in general any one has his olectioBt 
whether he will continue in obedience to his native governmeQti 
or emigrate elsewhere. For, as it has been observed, be 
cannot, by the laws of nature, continue within the jurisdictiog 
of an established government without being amenable to its 
laws. Thus stated I think the author would not have ventured 
the same conclusion. 

To the position that the taking and holding of land amoonts 
to an acknowledgment of the sovereign, and a virtual promisa 
of allegiance to his laws, he replies, '^ It is necessary to 4h/9 
validity of this argument, to prove that the inhabitants, whf 
first composed and constituted the state, collectively poaeased 
a right to the country ; a right to parcel it out to whom they 
pleased, and to annex to the donation what conditions they 
saw fit." Gould these objections be removed, and the posaessoi^l 
title firmly established, the author seems ready to acknowledge 
the force of the argument ; and fortunately he has done thif 
for us. In treating of the right of property in land he says,--* 
^^ The real foundation of our right is in the law of the land," 
and concludes, ^^ Hence it appears, that my right to an estata 
does not at all depend on the manner or the justice of tha 
original acquisition, nor upon the justice of each subsequent 
change of possession. It is not, for instance, the leas, nor 
ought it to be impeached, because the estate was taken 
possession of by a family of aboriginal Britons, who happened 
to be stronger than their neighbors ; nor because the Britiah 
possessor was turned out by a Roman, and the Roman by a 
Saxon invader; nor because it was seized without color iif 
ri^ by the Norman adventurer, from whoaa, after. «tti^ 
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me.^ It is probable the author, when he wrote this^ had not 
matured his theorj of submission to civil government ; but 
oertainly, on a revision, he ought for his own credit, to hav« 
expanged one passage or the other. 

r The author next proceeds to state several conclusions, which, 
in: his o|nnion, follow from the theory of the civil compact, 
wifavorable to the improvement and to the peace of human 
ioeiety. The first conclusion is, in substance, that on supposition 
of the constitution having been settled by a compact, formed 
bjrthe people, there will be fundamental points with which the 
kgMftlore cannot interfere, and which they have no power to 
alter. *^ This serves to embarrass the legislature, and affords 
diuagerbos pretences for disputing the authority of the laws ;-*-• 
il wifs tfaiskindof reasoning, — so far as any kind of reasoning 
was Inade use of in the question — that produced in this (the 
English) nation, the doubts which so much agitated ihm^ 
minds of men, in thia reign of the second Charles whether an 
iet of parliament could alter or limit the succession of the 
asowB." This cannot with propriety be applied to the British 
gbvermnent, where the legislature, of which the people hy 
their representatives form a constituent and co-ordinate branch, 
bare at all times, as now, acknowledged the right and 
power to amend, alter, and expound the constitution in all its 
parts ; and surely, the author could not but know that the 
doubt which so much agitated the minds of men in the reign of 
the second Charles was not entertained by those who supported 
the principles of the civil compact, but by those, who were no 
less opposed to those principles than the author himself, and 
who maintained that the monarch derived his power from God 
alone, by a right hereditable and indefeasible, beyond the reach 
of human laws. 

Secondly. That " if by virtue of that"— rthe civil compact,— 
^the subject owes obedience to civil government, it will 
follow . that he ought to abide by the form of government 
which he finds established, be it ever so absurd or inconvenient. 
It ia not permitted to any man to retract from his engagements, 
merely^ because he. finds the performance disadvantageous, or 
beeenae he has aivoppertunii^ of entering into a better. This 
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law of contracts is universal. Resistance to the encroachments 
of the supreme magistrate may be justified upon this principle ; 
recourse to arms, for the purpose of bringing about an 
amendment of the constitution, never can. Nor can it be ever 
necessary, justifiable, or desirable, under such a government as 
that of England at present ; that of the United States, or any 
other government formed upon natural principles, where the 
people have either the sole right, or an equal right and voice 
in proposing and adopting all such alterations and amendments 
of their civil constitution, as shall be found most for the public 
good. As to what follows, — that '^ no government contains 
a provision for its own dissolution," and that ^^ few governments 
will consent to an extinction or an abridgment of their 
own power ; it does not therefore appear how a despotic 
government can ever be altered or mitigated," the reply is, 
that a despotic government is a government of force and not 
of compact ; it is, therefore, wholly out of the question. 

The third conclusion is, that ^^ Every violation on the part 
of the governor, releases the subject from his allegiance, and 
dissolves the government." This is true of an absolate 
government, where if we suppose any compact to exist, it is 
in the nature of a treaty between independent nations, where 
each party is a judge in its own case, and the appeal is to the 
law of force ; but in a state which has a constitution containing 
effectual provisions for enforcing a compliance with the 
compact, a breach of any stipulation on the part of the raler, 
neither releases the people from their allegiance, or dissolves 
the government. 

It is a universal law of contracts that forfeitures be considered 
as odious, — that they be never admitted unless they are 
inserted in the agreement, or are necessary to effectuate the 
clear intention of the parties. The law of all contracts, that 
is, the rule of construction and the effect to be given, is to be 
collected from the nature of the subject, the situation and 
apparent intent of the parties, with a constant view to' general 
utility, or to use the language of our author, general expediency. 
Rules are formed for classes of cases connected by analogy ; 
and the rule of any class applies to a particular case so far only, as 
the case comes within the analogy of that class. Civil comp«et8 
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in the formation of governmeDts, differing in many respects 
from all private contracts, form a difibrent and distinct class, 
and so far demand different rules of construction ; this is 
founded in the highest practical utility. In the government 
of the United States, no delinquency, no violation of stipulations 
CBXkf from any analogy, be construed to affect the compact, the 
constitution, however it may affect the delinquent functionary. 

Agreeable to this principle, was the decision in the English 
parliament, and in the Scotch parliament in the reign of the 
second James. The English parliament held, as has been holden 
by all the most eminent political writers of that nation, except 
Mr. Paley, that their government was founded in the principle 
of the civil compact, and accordingly expressed their decision in 
the following words. ^^ Whereas James II. having endeavored 
to subvert the constitution of this kingdom, by breaking the 
original compact between the king and the people, and by the 
advice of Jesuits and other wicked persons, having violated 
the fundamental laws, and having withdrawn himself from the 
kingdom has abdicated the government, and the throne has 
thereby become vacant." 

The English parliament did not declare in words, that James 
had forfeited the crown, but substituted the expression, that he 
bad abdicated government, in compliance with the tories, who 
then composed a majority of the house of lords, who could not 
admit that a king, vested with a divine right, could forfeit that 
right to mortals ; but would finally agree that he might abdicate 
the right, for which were to be found several royal precedents. 

The parliament of Scotland made nearly the same declara- 
tion, excepting that they omitted the violation of a compact, 
and concluded with these remarkable words, ^^ whereby he hath 
forefaulted the crown, and the throne has become vacant," — and 
thereupon both parliaments proceeded to settle the crown on the 
prince and princess of Orange. Thus the author stands confuted 
in all his arguments against the civil, or, as he often calls 
it, the social compact, as well on the fairest principles of reason, 
as upon facts and precedents of unquestionable authority. 

He proceeds, however, to substitute in its place, which he now 
considers vacant, his new principle of civil obedience, which 
he thus introduces : ^' Wherefore, rejecting the intervention o£ 

n 
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a compact as unfounded in its principle, and dangerous in its 
application, we assign as the only ground of the subject's 
obligation, — the will of God, as collected from expedience." 
Then follows his argument. " The steps by which the argu- 
ment proceeds are few and direct. It is the will of God that the 
happiness of human life be promoted. This is the first step and 
the foundation, not only of this, but of every moral conclusion. 
Civil society conduces to this end. This is the second proposi- 
tion. Civil societies cannot be upholden unless in each, the 
interest of the whole society be binding on every part and 
member of it. This is the third step, and conducts us to the 
conclusion, namely, that so long as the interest of the whole 
society requires it, that is, so long as the established government 
cannot be resisted or changed without public inconvenience, it 
is the will of God — which will, universally determines our 
duty, that the established government be obeyed and no 
longer." 

In reading this passage with all possible attention, I am 
compelled to say with Shakspeare, — 

I see before rae neither here, nor there, 
Nor what ensues ; but have a fog in ken. 
That I cannot see through — 

It is a universal rule of human action, that men are to obey the 
will of God ; and with this accords the author's first proposition. 
His following propositions and the conclusion are of a very 
general nature, although less so than the first proposition, and 
are consequent to each other, but not immediately, and finally 
conduct us to no tangible rule of acting or judging. A universal 
rule is not, by itself tangible, its use is to serve as a test of 
general rules, and of general rules to serve as a test of specific 
rules, which alone come in immediate contact with the conduct 
and action of human life. It is the same with propositioos. 
A series of propositions, commencing with a universal, and 
descending to one or more that are general, and thence drawing 
the conclusion, omitting the the specific proposition applicable 
to the specific class of actions to which it is intended to conclude, 
is of little or no practical utility. An action is relatively good 
or bad, right or wrong. The quality of the action depends on 



the relation which the agent sustains to the subject. The rule 
of conduct with a view to immediate action must be applicable 
to that specific class of actions, to which the act required 
pertains, and which cannot without modification be applied to 
anjr other class. Bj attending to this in forming a system of 
morals, the specific rules, the most numerous class, are approved 
and adopted by the preceding general rules diminishing in 
number, and these again, by the universal rule, thus preserving 
the harmony of the system, and constantly directing the whole 
to the one great and important end. 

A neglect of this, and perhaps a fondness for considering action 
in the abstract only, has thrown a degree of obscurity over 
the author's whole Treatise on Morals, and in his second part, 
the Elements of Political Knowledge, has led to some gross 
errors. Thus in the passage before us, the propositions, and 
the conclusion are floating above, and the medium of immediate 
communication with human conduct, wholly omitted. He 
seems not to have in his view of the subject, considered that 
civil institutions are the device of man influenced, sometimes, 
by high passions, appetites, propensities, and necessities, and 
sometimes by reason and experience ; that those institutions 
are founded in different principles, establishing different rules 
and different limits of the authority and obedience ; in some 
more, in others less precise ; that they employ different means 
and different modes for promoting the general interest. But for 
any thing in the propositions contained in his argument, we 
might suppose every civil institution to be a spontaneous 
production of nature, — that from this spontaneously flows the 
interest of the whole, and of the parts, composing that whole ; 
and thence through the same spontaneity springs the duty of 
passive obedience and non-resistance. His conclusion, however, 
denies this last consequence, and he admits that resistance to 
government may become lawful, and even a duty. But he 
seems not to suppose, at least, he no where suggests, that the 
principles of a government may vary or diminish the justifiable 
causes of resistance, or afford any other rule of decision i^ 
the case, than the vague opinion of public expedience, floating 
in the mind of each individual. 

Now, although different governments may contain no 
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subordinate principles, which when considered in themselYCV, 
are not embraced in the general principle, which aims at 
human happiness through civil institutions, yet some may 
contain more, and some less of those subordinate principles, and 
may in their construction, so harmonize and identify the 
interest of the whole with the interests of the several parts and 
render the union so evident and palpable, as greatly to diminiab, 
or wholly supersede all causes that might lead to a justifiable- 
resistance. In a government constituted and administered 
agreeable to such principles, the liberty of resistance will 
rarely be admitted, or the duty exist. And in a despotic 
government, especially an ancient despotism, the liber^ 
of resistance can rarely serve to any other purpose than 
indiscriminate and atrocious vengeance. If the people, by 
some more outrageous act of oppression, are roused to> 
resistance, they generally avenge themselves by a massacre of 
the tyrant and his instruments ; but having forgotten or never 
known any other form of government, they elevate some other 
person to the same dignity, whom they at once suppose vested. 
with the same unlimited power, the same, to them, sacred 
rights. They trust to the character of the new sovereign, and 
never think it either necessary or possible, to provide any 
security against the same tyrannical acts. In these cases, public 
expedience is very rarely the object, and still more rarely 
is a melioration, the issue of such resistance. The principles 
which we have here advocated, are not the mere visions of 
philosophy, to be realized only in the closet. They have been 
realized and cherished by nations whose civil institutions, 
while they have excited the jealousy of some and the envy ol 
others, have commanded the admiration of all. 

I will conclude with two examples by way of illustration, 
and shdl hope to be pardoned, if, for the sake of a more fuU 
illustration, I should indulge in some repetitions. The first I 
shall adduce, is a government of the mixed kind, founded partly 
on the mutual, and partly on the reciprocal compact. Such is 
|he government of Great Britain or the English constitution^ 
Of the three co-ordinate branches that compose the legislature ' 
or great council of the nation, the people by their representatives 
in the house of commons eoastitute one equal, and in aome.*: 
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instances^ paramount branch ; for thej claim the sole right of 
proposing taxe^» and an equal voice in all appropriations. As 
far as it relates to this branch, the government is founded on 
the mutual compact — the mutual assent of the people. Between 
the popular branch and the two others, the house of lords who 
hold their seats by hereditary rights and enjoy certain privileges 
independent of the people, and the king whose power is also 
hereditary and who constitutes one branch of the legislature, 
with the power of a negative, is the sole executive of the 
nation, and vested with certain prerogatives, of which one is 
to be personally accountable to no one for his acts, the compact 
is reciprocal, as being between different parties. Still it is a 
fixed principle of the constitution, that both the king and the 
peers hold their powers in trust for the nation, and that these 
powers may be modified, limited, or changed by the full con- 
sent of the three estates in parliament. Not only the people, 
hot the king and the peers are bound by all constitutional 
acts of the legislature ; and as the legislature so composed, 
have also the power of political legislation, the power of 
altering and amending by their acts, the constitution itself, or 
the civil compact of the state, although they may pass an 
improvident act, they cannot pass an unconstitutional law; 
beeaose the people, by their representatives, and the king and 
the lords for themselves give their assent to every alteration 
and amendment of the constitution, whether contained expressly 
in an act intended for that purpose, or incidentally in any other 
act of legislation. In this, which is a practical view of the 
subject^ no resistance can be justly made to any act of the 
legislature. It is indeed possible, but in the present improved 
state of knowledge, of the government, and of public opinion, 
there is little probability, that the king, the peers, or both 
eoBodbined, by an assumption of unconstitutional powers, should 
render resistance a necessary or justifiable act. And in that 
case the resistance would not be to the government, but to a 
functionary or functionaries, who might be removed and replaced 
with a better or in a better manner ; for if taken as a forfeiture, 
it extends to the functionary only, and no more effects a 
dissolution of government than the removal of a minister. The 
Oeemd part or parts have still a sufficient power to apply the 
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subordinate principles, which w*- - ^ has furnished a 

are not embraced in the - ..-(J acts which excluded 

human happiness throu' -..-'^prince and princess of 

contain more, aud son* .- .,=-"" 

may Id their cons* ^ ". ^.:;,£governmentof the United 
interest of the wb ., ^ , r^^^ o„ the mutual compact, an 

render the union - . V^^^^lemselves, to form a constitution, 
or wholly sup ^^^''^^^iii engagement be bound to support, 

resistance. , ^ '^jV^gU laws amd regulations to be made 
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^ JN**^ *\bii5ed ; and a tribunal sufficiently independent, and 

* fivc^"^.^ ^Ir accountable to decide on the constitutionality 

i^ ^'^^ vi'bich shall be called in question in any cause 
^^^, If the act be adjudged unconstitutional, it is void, 
a legislative act, the legislators are accountable to the 
-i^ ihrongh the medium of elections. If it be an executive 
'**^tiWition to the avoidance of the act, and the accountability 
'f^ oBcer in the same manner, he is farther liable to removal 
Impeachment and disqualification for office, to a reparation 
J ibinages, and as the case may be, to prosecution and 
^afiiahmeHt at law for the offence. There is also ample 
pfovision in the constitution for such alterations and amendments 
C9 shall from time to time be found necessary and expedient, 
10 be made by the people, the original source of power, and 
the only parties to the compact, in the mode prescribed either 
by their representatives in their state conventions called for that 
paipose, or by their representatives in the state legislatures, 
to whom proposals of amendment, which must be specific, are 
to be referred. Here all by their own free consent, through 
which the author's universal principle of obligation is brought 
down, and placed in immediate communication with human 
action, are solemnly bound to support the constitution, and 
support and obey every constitutional act of the government. 
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ms therefore impossible to conceive, that with the people, 

people includes every class and grade in the community, 

this constitution there ever can arise a justifiable cause 

* resisting the government. 

The precedent and example of our own government would 
alone have been a sufficient refutation of the author's opinion 
of the nullity of any civil compact in the establishment of 
eivil institutions, of its impracticability and the dangerous 
consequences of admitting its principles as a ground of civil 
union and civil obedience. But I wished also to adduce the 
example of the British government for several reasons ; among 
others to show how a man of the first reputation for talents 
and integrity, may be blinded by a favorite theory of which 
lie considers himself to be the author, or has undertaken to be 
the champion. In no other way, can we account how such a 
man, fully acquainted with the political writings of those 
authors who are still the pride of his nation, with the 
general opinion of his countrymen, with the theory, practice, 
public acts, and declarations of his government, should 
have rejected the true and acknowledged principles of that 
government, and substituted, in their stead, an abstractprin 
ciple, to the mass of mankind neither visible, nor tangible, 
and which is rarely, if ever, the immediate motive to action ; 
thus cutting asunder the strongest ligament of society, the only 
legitimate bond of union, in the mutual and voluntary assent 
of its members ; and leaving, without any obligation, volun- 
tarily contracted, every member under the guidance of this 
principle, so evanescent in practice, and without the intervention 
of a common judge, to determine the expediency and measure 
of obedience, and the expediency, time, and measure of 
resistance, a situation only to be found in a despotic government. 
It is true the author wrote at a time when wild and 
extravagant opinions of civil liberty, or rather political liberty, 
and the social compact, were beginning to be broached in 
Europe, which afterwards drove the people of the continent to 
madness, and made many proselytes in his own country. 
Probably, the disgust, which he conceived, from the accidental 

abuse of a good principle, led him, as is too often the case, 

to declare war against the principle itself, and prevented him 



184 

proper remedy. Of this, that govemment has furnished a 
precedent of the highest authority in those acts which excluded 
the second James, and elevated the prince and princess of 
Orange to the throne of the kingdom. 

The second example is found in the government of the United 
States. This government is founded on the mutual compact, an 
agreement among the people themselves, to form a constitution, 
which they should by their own engagement be bound to support, 
and to observe and obey all laws and regulations to be made 
pursuant to the powers instituted in that constitution. It is a 
representative government, and all the functionaries are elected 
and appointed mediately or immediately by the people, and 
periodically accountable to them through that medium. The 
constitution contains limitations of the powers entrusted to the 
several organs sufficiently specific to afford a fair ground of 
decision whether these powers shall, in any instance, have been 
exceeded or abused ; and a tribunal sufficiently independent, and 
yet sufficiently accountable to decide on the constitutionality 
of every act, which shall be called in question in any cause 
before them. If the act be adjudged unconstitutional, it is void. 
If it be a legislative act, the legislators are accountable to the 
people through the medium of elections. If it be an executive 
act, in addition to the avoidance of the act, and the accountability 
of the officer in the same manner, he is farther liable to removal 
by impeachment and disqualification for office, to a reparation 
in damages, and as the case may be, to prosecution and 
punishment at law for the offence. There is also ample 
provision in the constitution for such alterations and amendments 
as shall from time to time be found necessary and expedient, 
to be made by the people, the original source of power, and 
the only parties to. the compact, in the mode prescribed either 
by their representatives in their state conventions called for that 
purpose, or by their representatives in the state legislatures, 
to whom proposals of amendment, which must be specific, are 
to be referred. Here all by their own free consent, through 
which the author's universal principle of obligation is brought 
down, and placed in immediate communication with human 
action, are solemnly bound to support the constitution, and 
support and obey every constitutional act of the government. 
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It seems therefore impossible to conceive, that with the people, 
and the people includes every class and grade in the community, 
under this constitution there ever can arise a justifiable cause 
for resisting the government. 

; The precedent and example of our own government would 
mlone have been a su£Bicient refutation of the author's opinion 
of the nullity of any civil compact in the establishment of 
civil institutions, of its impracticability and the dangerous 
consequences of admitting its principles as a ground of civil 
union and civil obedience. But I wished also to adduce the 
example of the British government for several reasons ; among 
others to show how a man of the first reputation for talents 
and integrity, may be blinded by a favorite theory of which 
he considers himself to be the author, or has undertaken to be 
the champion. In no other way, can we account how such a 
man, fully acquainted with the political writings of those 
authors who are still the pride of his nation, with the 
general opinion of his countrymen, with the theory, practice, 
public • acts, and declarations of his government, should 
have rejected the true and acknowledged principles of that 
government, and substituted, in their stead, an abstractprin 
ciple, to the mass of mankind neither visible, nor tangible^ 
and which is rarely, if ever, the immediate motive to action ; 
thus cutting asunder the strongest ligament of society, the only 
legitimate bond of union, in the mutual and voluntary assent 
of its members ; and leaving, without any obligation, volun- 
tarily contracted, every member under the guidance of this 
{Manciple, so evanescent in practice, and without the intervention 
of a common judge, to determine the expediency and measure 
of obedience, and the expediency, time, and measure of 
resistance, a situation only to be found in a despotic government. 
It is true the author wrote at a time when wild and 
extravagant opinions of civil liberty, or rather political liberty, 
and the social compact, were beginning to be broached in 
Europe, which afterwards drove the people of the continent to 
madness, and made many proselytes in his own country. 
Probably, the disgust, which he conceived, from the accidental 
abuse of a good principle, led him, as is too often the case, 
to declare war against the principle itself, and prevented him 
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from seeing and acknowledging that from this exploded 
principle, bis goTernment were enabled to put down all 
opposition, and to stand erect amidst that political tempest 
which prostrated some of the most powerful governments of the 
old world, and shook others from their base. He did not 
indeed, live to witness the event, but from the enei^ of this 
same principle, his nation rose superior to every danger, 
maintained their honor and independence against a world in 
arms, finally triumphed gloriously in the contest, and were 
hailed the liberators of Europe. 

I was also desirous of exhibiting the source, whence we 
have derived the principles of our government, the popular 
branch of the English constitution ; principles which that 
nation had found the means of inserting into the foundation of 
their ancient edifice, and, removing some of the decaying, 
unsightly, and cumbrous parts, have, on this foundation, 
in connexion with what remained of the old, raised a 
magnificent structure, uniting in a good degree, the symmetry^ 
convenience, and beauty of modern architecture, with the 
venerable grandeur of the ancient, while we upon the sam^ 
principles, on a foundation more broad, uniform, and solid, have 
raised an edifice, which if not equally venerable for its anti- 
quity, equally gorgeous and magnificent, yet as we pride 
ourselves, uniting more symmetry, convenience, and beauty, 
and less exposed to the shock of political tempests. On the 
whole, it belongs to both nations, and surely not least to the 
people of these states to indulge a noble pride, that these prin* 
ciples are making advances in the old world, and in the neiw, 
have broken the chains of despotism riveted for ages, have 
difi'used, and are diffusing the blessings of freedom and free 
institutions throughout one quarter of the globe, the whole 
continent of America ; and to cherish the generous hope that 
they are destined one day to meliorate the condition of the 
whole human race. 



CHAPTER II. 



Of Sovereignty. 



By sovereignty is commonly understood supremacy, supreme 
power, unlimited and uncontrolled. We find, however, that it, 
is used with considerable latitude, in its various applications. 
When applied to states and nations, in relation to each other, it 
me^ns nothing more than independence. A sovereign state, 
in a political sense, is a state or nation in the free and^ 
u^jcontrolled possession of self government ; the right of 
making war and of entering into treaties of amity, alliance, and 
commerce with other nations, as it shall judge most to promote 
its own interest. In this application of the term there is no 
idea of supremacy, but simply that of national independence, 
sueh is the meaning of the term when applied to nations as it 
respects their external relations. It has no reference to the|r 
natural powers, or physical force. These may be unequal iix 
the extreme, and yet each remain equally sovereign, equally 
independent. But when applied to the internal government 
of a state, it is made to signify a power somewhere vested, 
competent to regulate, control, and direct the will of the whole 
and of every subordinate member of the community. To this 
end, it is supposed to be absolute, unlimited, and incapable of 
being put under any control. 

Various have been the opinions concerning this internal 

right of sovereignty, and its attributes, and where it can, or 

ought to be vested. It was long maintained almost universally, 

throughout the old world, that sovereignty was conferred on 

kings, and independent princes, by the immediate act of God ; 
18 
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or as it was sometimes expressed, — God transeribet in Uagi 
the right of governing, which he held bjr virtue of ereaitioo. 
It was holden, that the sovereignty does not vest in the 
monarch by the election of the people, by succession, cooqueit, 
or any kind of occupation of the government, and that election, 
succession, conquest, or occupation, cannot be admitted as 
secondary causes. They are to be considered as occasions 
only, on which God by his immediate act confers the sovereignty 
on the prince ; that on a vacancy of the throne, it returned to 
the original source, to be again conferred on the immediate 
successor. If the succession was broken or contested, it waited 
the event to be again conferred ^ on the successful candidate. 
But it finally came to be considered the orthodox opinion, (hat 
the sovereignty once conferred on the reigning prince wlas 
tbeticefoHh hereditary, and the right indefeasible, and tfaot, 
on* the death of the reigning prince, it passed by a sort' of 
metempsyt^hosis, and vested eo instante in his lawfulr hein 
Still it was held that republican governments whether in • form 
democratic or aristocratic, were incapable of this divinn gift, 
- attd were not entitled to the appellation of sovereignty, or 
itrajesty. 

Grotius and- Puffendorf were the first writers of &by note oh 
the continent of Europe, who called in question this source of the 
divine right of sovereignty, and derived it from the civil eoiiit>i[et. 
Puffendorf speaking of the civil compact, which he here oaUs 
a covenant, says, — ^^so likewise the same covenant affords- a 
fall and easy title, by which the aforesaid sovereignty appears' 
estkblisbed, not by violence, but in a lawful mannef, by the 
voluntary consent and subjection of the respective roemberi. 
This then is the nearest and immediate cause, from which 
sovereignty, as a moral quality, doth result."* Yet, such istbe 
fbrce of association and early habits, he . still extherea to 
the divine right. At the close of the same section he says, — 
*^ Yet, to secure to the supreme command an especial efficacy 
and sacred respect, there is need of another additional prin- 
ciple, besides the submission of the subjects; and therefore 
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4Mby|riifB44Snnt*v)(ffieifi»t7 io result Jnmedudely from <oiDpael, 
standi sat itt thse least detract from tho sacred character of «ml 
jgpvemment^ or maintain tiiat princes bear role bj human right, 
jUtA mot by di^ime^" Such diyine right be undertakes to pro>re 
itk4tie mewt sectioD. The subatance of bis argument is, that 
4betMiayithmeDt of civil govemment is necesaary for ^to peace 
«Mi' aafetf of jnen ; that the laws of nature dictate su^ 
tfUbliihneots ;— ^dMMt in pursuance of these laurs, which «ould 
jiol oAerwise Amoag great multitudes be carried into efieel, 
taivU ^aremments haTe been formed, that <xod is^bo imposed the 
jblvp o£ natttf-e on the human race, thereby oommandjed the 
^ait.atiHiiMHfiflt of civil societies, ao £ar as tbegr aepv« «b 
MSUnnanis and cnoans of improving and enforcing those 4aWi. 
.409o(kia, who wrote before Poffcndorf, had satd,-'*-^^ thai mra^ 
-aAt-auAtt^iced by the express command of <3od, but of thoir 
MTO' accord, having experienced the weakness of se(S«rate 
against the assaults of violence, united in civil ^societief, 
teStti of which was civil power, styled on this ajccoimt ty 
j3it» Aeter the ordinance of man."* Puffendorf, remarking on 
4bia paeiPiBe, aaya, — ^' Gnotiua' opinion is not so profane but that 
it laiay be borne with, if assisted by a dexterous interpretation'; 
inttkai other opinion of Grotuis, that^the civil authority is 
iherefore termed divine, because God approved of what man 
IvlM^lesomely instituted, we can by no means admit os though 
43od approvjed of civil government, as it were, ex post factOy or 
suiter it bad been actually settled.f " Grotius was a citizen of the 
'VmitmA Provinces of the Netherlands^ enjoying a republican govw 
«mment, and was ready to consider all governments in thotr 
foriiiaiioB as human institutions; — still he maintained the opinion, 
tkiit'the divine right of sovereignty and the sacred character laf 
igovernment were necessary to give it effiieiency. Puffendorf 
^loogbt Grotius' opinions of a subsequent divine approbation 
only orFODBoos and profane. They differed from each other, anfid 
•boUi irom former advocates of divine right, in the mode of 
di^rivation only. Both Grotius and Puffendorf, according to 
4ia 'aiotapliyiica of the schoob, considered sovereignty aa^an 
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entiQr, not a physical, but a moral entity, capable of Hrapporthig 
attributes, and of subsisting in any government ; in a repnbHe 
as well as a monarchy. But whatever the form of government, 
sovereignty was to be a unity. They allowed that in a repoblie, 
it might be committed to several organs according to the fom 
of the government, which did not make a division of the powers^ 
it still continued one and indivisible.* Such was the fom 
allowed to abstract terms, and abstract notions formed in &• 
mind by aggregation, that while the doctrine of abstract entitiea, 
the doctrine of the Realists continued, it was at least difficult, M 
attempted, to consider the notion of sovereignty as a comjim 
idea, capable of being analyzed into separate and distittet pow^ 
ers, — ^as the legislative power, the power of making laws, AA 
judiciary, that of interpreting and applying the laws, ^nd the 
executive, or power of executing the laws. It was not sofr 
ciently considered that these powers had been confounded^ by 
having been engrossed by a single organ, and that although, they 
are all equally necessary and contribute equally to the enda-df 
^vernment, yet they are in their nature distinct, and require 
di£ferent modes and different talents in the administration. We 
may add with propriety, that, although the doctrine of the divine 
right of sovereigns has long since been rejected, and its abaurdi" 
ties so exposed that none, even of the princes of modern Europe 
would venture to rest their authority on that ground; and 
although the doctrine of abstract entities and their unities has 
been exploded and become obsolete, yet many of its terme 
remain in use, and without being properly defined, lead not 
unfrequently to erroneous conclusions. t?^: 

The most eminent English writers, who have been perhaps 
inadvertently influenced by the notion of the unity of the 
sovereignty or supreme power, have, in that nation, vested it 
in their legislature or parliament, concerning which, judge 
Blackstone says, that ^^ Legislature is the greatest act of 
superiority that can be exercised by one being over another ; 
wherefore it is requisite to the very essence of law, that it be 
made by the supreme power, — sovereignty and legislature are 
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Indeed cmiTertible terms ; one cannot subsist without the 
other.* And further, having given an account of the parliament, 
he sajrs, — The power and jurisdiction of parliament, says 
mr Edward Coke, are so transcendent and absolute that it 
eannot be confined, either for ^causes or persons within any 
bonnds. It hath sovereign and uncontrollable authority, in 
making, confirming, restraining, abrogating, repealing, reviving, 
■■d expounding of laws concerning matters of all possible 
denominations, ecclesiastical or temporal, civil, military, mar- 
ituiie, or criminal, — this being the place where that abso- 
lute despotic power, which must in all governments reside 
somewhere, is entrusted by the constitution of these kingdoms. 
All mischiefs and grievances, operations and remedies, that 
trmnscend the ordinary course of the laws, are within the 
reach of this extraordinary tribunal. It can alter or new 
BX>del the succession to the crown ; it can alter the established 
religion of the land ; it can change and create afresh even the 
eonstitation of the kingdom, — and of parliaments themselves. 
It can^ in short, do every thing which is not naturally 
impossible, and therefore some have not scrupled to call its 
powers by a figure rather too bold, the omnipotence of 
{Muiiament."t Other writers have followed in the same 
opinieD, Mr. Paley has embodied it into a universal principle, 
which he lays down in language the most decisive. ^^ As a 
series of appeals must| be finite, there necessarily exists, in 
every government, a power from which the constitution has 
provided no appeal, and which power for that reason may be 
termed absolute, uncontrollable, arbitrary, despotic, — and is 
dike m all countries" — the person or assembly in whom this 
pQPwer resides, is called the sovereign, or supreme power of 
&e slate ; and since to the same power universally pertains 
tbe- offiee of establishing public laws, it is called also the 
legislature of the state."— ( Moral Phi. 2 part.— 185.) 

Judge Blackstone and Mr. Paley, seem, in penning these 
passages, to have been influenced by the notion of a unity of 
die sovereign i30wer, to which the expression '^ supreme 
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UBODg the nations of the world, been actaally and deUberatalj 
employed in political systems, or constitutions of goyermnent* 
Few governments, ancient, or modern, have been constilated 
by an express compact made by the people, a constitution de* 
liberately formed. The powers of government have, in most 
instances, been on emergencies blindly conferred on one, or a 
few individuals ; have been assumed by fraud or violence ; or 
through a succession of ages, been suflered to accumulate in 
one or more families and to become sacred in their hands. 
Thus the powers of government came to be considered as the 
right and privilege of the ruler, distinct from, and paramount 
to the rights of the people. Men have conducted as though 
whatever of good was enjoyed by the people was to be 
derived from the condescension of the rulers, a mere conces- 
sion of clemency. Doctrines like these have in all ages, by 
the ambitious few. been but too successful] v inculcated on the 
minds of the people. From this source has been derived the 
doctrine of the prc:>ent perfection of government, the infalli- 
bility of rulers, and the divine right of kings ; and hence a 
total annihilation of all the political rights and power of the 
people. 

On the other hand, the people, from a sense of the horrid 
oppressions which universally accompany such absurd con- 
eepCions of power, have at times plunged into the extremes 
of anarchy and popular violence. They have been driren 
to a feeling, rather than a rational investigation of their rigbtB» 
They have been unable to distinguish between a personal right 
in the ruler, and a mere trust of power ; still less have they, been 
able to establish any laws of accountability, which mi^t op- 
erate to prevent the abuse, without a constant resort to Tkrfenl 
Measures. Thus embarrassed, they have frequently balanced 
between the horrors of tvrannv and the violence of faction. 

Neither die Greeks nor the Romans had any eorrecl or 
definite notions of political and civil liberty and the natural 
rif^ls of man ; of those relations from which resnk the nuered 
laws of hi« nature. From the ignorance of their Uwgi¥ers on 
lli««e points which w*a« indeed the ignorance of the age, there 
w«r^ alw4^ radi<cal do^i^^ in their constitutions of jgoveminent. 
In «iH ibeir ayetMM Iboy Mnde littln or no 
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Ibe political and civil laws ; between the laws of the conatitotion 
bj which the state is organized, and its efficient powers directed 
and limited, and the laws of property and personal rights ; and 
yet without a careful attention to this distinction, personal rights 
can never be permanently secured. The laws of the constitu- 
tion, the political laws, are to those entrusted with the powers 
of government, what the laws made by the government, are 
to a court of judicature. Those courts are bound by the laws, 
but have no power to make or alter them. In like manner the 
government, that is, those organized bodies who are entrusted 
with its powers, are bound by the constitution as the supreme 
law, but should have no power to alter or add to any of its 
provisions. 

Hence it is evident, that in an absolute or despotic govern- 
ment, there can be no political laws, laws of the constitution, 
binding on those who exercise the powers of government* 
The prince, arrogating to himself all powers, political and 
civil, can be bound by none of his laws as they relate to his 
own conduct. All such laws and regulations, although in the 
form of royal ordinances, and promulgated with all possible 
solemnity, are nothing more than present resolutions subject 
to the caprice and momentary fluctuations of the tyrant's will. 
In such governments, however, there will always be found some 
custom or ancient usage, from whatever source derived, that 
is by the people held more sacred than the authority or person 
of the prince ; — and which, he cannot with impunity, and dares 
not violate. 

Such is said to be a customary law among the Turks, derived 
from some passage in the Koran, that the sultan shall levy no 
new tax on his subjects. The sultan knows that an attempt 
to enforce such a measure would excite the unrestrained 
indignation of every class of his enslaved people, and that his 
head or at le^st that of his favorite minister must be the forfeit- 
ure. In a more polished state of society, the absolute monarch, 
not only feels himself limited by some custom, some mode of 
thinking, which time, or perhaps religious opinion has rendered 
sacred among the people, but he is, in a degree, restrained by 
that respect, which he finds it necessary to pay to the man- 
Dors of the age, and of his own country, and to the general 
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Sentiments of his own subjects. Still he can be subjected to 
no positive laws or regulations in the exercise of authoritj. 
Under such a government there can be no political laws, or 
political rights. Different is the case of all governments founded 
in legitimate civil compact. They are capable of positive 
regulations, of constitutional laws limiting with a good- degree 
of precision the powers of government in their exerciser, and 
directing them to the great end of political and civil institutions, 
the secure enjoyment by the people, of their rights natural^ 
civil, and political, and the promotion of the general interest 
and happiness of the community. 

' Of the three forms of government founded in the civil 
compact, a democracy is the most liable to fluctuation in its 
political and civil institutions ; because in that government, the 
citizens, who are in possession of unrestrained political liberty, 
constitute their legislative assemblies, each citizen having an 
equal voice in passing all laws whether of a civil or politieal 
nature, as well as in appointing those who administer the laws; 
and although every law, while remaining in force, is binding 
on the whole community as well as on each individual ; yet 
from the nature of the government, they are at all times liable 
io be altered, changed, and repealed at the will of a majority, 
subject to ail the fluctuations of popular passions, and preju- 
dice. — And further, as all laws are enacted and are under the 
control of the same body, there can be no distinction of 
constitutional and unconstitutional law ; — ^the last law passed on 
every subject is always constitutional, must be so considered 
by every one in the civil administration. Although it has been 
often asserted by the advocates for this form of government, 
that no people will oppress themselves, yet the majority often 
adopt measures very oppressive to their opponents, the minority, 
and in the violence of party spirit, not unfrequently with that 
view — a situation to which all are in turn exposed. The people 
have also at times, under some powerful excitement, or sinister 
influence, been induced to adopt those measues that led to the 
inevitable ruin of their liberties. So true is it that the extreme 
of liberty verges on the extreme of tyranny, — a situation into 
which it finally, and often suddenly degenerates. 
* In a mixed government, of which we have already given a 
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«ketish^ political rights are more limited. Yet here the people 
enjoy an important portion of those rights, derived from the 
natural right of self government, which they exercise in the 
periodical election of a co-ordinate branch of the legislature, 
through which they, as before shown, hold a check over the 
two other branches consisting of the king and the nobility. 
Although the exercise of this right may here, on comparison, 
eppear very much restricted, yet it is all that can be exercised 
by the people with safety to this form of government. Let 
the right of suffrage be properly secured and guarded, and 
the representation be apportioned through the whole, as nearly 
equal as local circumstances will admit, so as to give all the 
voters a fair and equal chance of exercising their right, at 
periods not too remote from each other, and it will prove a 
check no less salutary than efficient. 

.• In this form of government as well as in a democracy, the legis- 
lative body necessarily possesses the ordinary as well as the ex- 
traordinary — as well the civil as political — powers of legislation. 
They have the same power to make, repeal, alter, and change 
any law relating to the constitution, as one relating merely to the 
civil state; nor can one be made more binding on the legisla- 
ttire than the other. None of their laws can be adjudged to 
be unconstitutional, however inexpedient they may be, or 
however they may disturb the symmetry of that constitution. 
On a first view of this government, consisting of three branches 
claiming distinct powers and those often conflicting, few im- 
provements of the constitution were to be expected, particularly 
in favor of the rights of the people, an extension of which must 
be a diminution of those claimed by one or both of the higher 
orders, as they are called, the monarch or the nobles ; and yet on 
an attentive consideration of the English constitution, the only 
government from which any example can at present be adduced, 
we find that great improvements have from time to time been 
made, and that by acts of their parliament so constructed. The 
march of improvement has indeed been slow, often encounter- 
ing violent opposition, and sometimes its footsteps drenched 
in the best blood of the nation. 

The first act passed upon this subject and which has justly 
been considered the foundation of English liberty was the 
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act of Magna Charta, or the grand charter, passed in fhe reigh 
of King John. For notwithstanding its form as a charter 
or grant, and the force put upon the king, it was an act of 
parliament, agreeable to the parliamentary mode of proceeding 
at that time, especially in passing all acts which might in any 
way affect the royal prerogatives. Since that time five cen- 
turies have elapsed, — during the three first, improyements 
made in the constitution accompanying the progress of man- 
ners and knowledge, were few, moderate, and far between ; but 
they were such as prepared the way, and prepared the nation 
for those that have followed. During the two last centuries, 
improvements of the constitution have been very numerous 
and important. I will barely mention some of the principd 
acts, relating to that subject, passed during the latter periods 
The act abolishing the court of starchamber and the high com- 
mission court, and the act called the petition of rights, passed 
during the reign of Charles the first. The act abolishing the 
feudal tenures and their appendages and the habeas corpus act 
which is considered the palladium, as Magna Charta was the 
foundation, of £nglish liberty, passed in the reign of Charles 
the second. — Under William and Mary at the revolution, the 
bill of rights, the act of settlement, and the acts fixing the 
duration of parliament, and an act of the 13 William III. changing 
the tenure of the office of the judges, before, during the pleas^ 
ure of the king, to be in future held during good behavior, 
thereby rendering them independent of the crown : — ^this act 
was passed on the recommendation of the king from the throne^ 
as was the act of the 1 George III. for continuing the com-^ 
missions of the judges, notwithstanding the demise of the' 
crown. We might mention the acts uniting Scotland and 
Ireland with England as political acts, not as improvements of 
the constitution. 

Those who are conversant in the history of the English 
laws, will find in addition to the acts here mentioned, many 
others, more or less relating to the same subject, ail of which 
taken together, clearly prove that this form of government 
has in it a capacity of improvement, which, if with a tardyj 
yet with a sure pace will follow the improvements of the age. 
The people under it enjoy less political liberty, than under a 
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democracy ; but they may enjoy as great a portion of civil 
liberty, and if we can rely on history and observation, it pos- 
sesses more stability, and promises a longer duration. 
. Under the representative form of government, the people 
may enjoy a greater degree of political power and liberty than 
under a mixed government, and less than in a democracy ; and 
41 greater security of their civil liberties, than can be had under 
any other form. To this end the political rights and powers 
of the people, and the civil powers of the government must be 
60 distinguished, modified, and regulated as to be exercised 
separately by those to whom they are severally reserved or 
delegated. These regulations provided in the constitution, 
may be so guarded as to prevent any sudden and unnecessary 
alterations and changes in those fundamental laws through 
popular excitement so incident to a democracy, and that con- 
fusion of powers which is incident both to a democracy and a 
mixed monarchy. At the same time the obstacles to wholesome 
and necessary amendments, arising from an opposition of 
powers and interest, will be wholly removed. The people 
may voluntarily assemble to express their opinion of the govr 
ernment or the administration, by memorial, petition, or remon- 
strance ; but such assembly will always be partial and without 
authority, and can make no amendments, no alteration in the 
constitution or laws. 

That the people may constitutionally exercise their powers 
of political legislation, it must be provided that they shall, by 
their representatives elected for that purpose, meet in conveur 
tion, on the call of the ordinary legislature ; or the legislature 
may be authorized to make proposals of amendments of the 
constitution to the people to be ratified or rejected in their 
primary assemblies. Nor can the legislature, composed of 
members from every part of the state, fail of knowing and 
being influenced by the sentiments of the people on the expcr 
diency of such a measure. Some states have authorized the 
ordinary legislature, to make any amendment of the constitution 
by their own act ; But requiring a greater degree of unanimity 
than in common cases, and that before its final adoption it shall 
be passed by two successive sessions that a new election of 
representatives may intervene, who it is supposed,. will bav^ 
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learned, and will be actuated by the sentiments of the people 
on the proposed amendment. But this must be considered, in 
a measure, a departure from the principles of the government; 
as it confounds the several powers of legislation, and in a 
degree, the obligation of the political and civil laws, which as 
they are distinct in their nature ought to be kept in a distinct 
view. It seems highly expedient that every amendment to be 
laid before the people for their consideration, should be passed 
with the same caution, and the same delay, that it may be 
maturely considered before its final adoption. Indeed none 
but simple propositions ought to be submitted in this way. 
The people in their primary assemblies are incapable of dis- 
cussing intricate questions. All amendments, alterations, and 
changes of the constitution that require a deliberate discussion 
in order to a proper adjustment ought to be referred to a con- 
vention of the people, by their representatives chosen for that 
special purpose, where they may meet a full and fair discussion, 
and be adopted or rejected on mature deliberation. 

Not less important is it to provide for the free and secure 
exercise of the right of sufifrage by the people, in the periodical 
elections of the legislators and principal functionaries of the 
government, which includes the right of calling to account, 
through that medium, any functionary and organ of that govern- 
ment, that may for the purpose of a better selection be entrusted 
with the appointments to office, for the propriety of such 
appointments. Thus the people are constituted the guardians 
of their own rights as they are the source of all power. All 
those who administer the government, will be taught by this 
means that they are only trustees for the people, exercising 
a delegated power, and accountable to them and to such tri- 
bunals as are established by the constitution, for the manner in 
which they discharge their trust. No one is placed beyond 
the reach of accountability. Under this form of government 
is secured and realized that political liberty which has in all 
ages been the idol of mankind, the dread of tyrants, and which 
the people themselves have so often abused to their own ruin. 

It is true, this form of government is a novelty in the 
political world, it cannot, it does not, appeal to history for 
pioof of its excellence ; but to present facts. Half a century 
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is hardly elapsed since the experiment was first made in these 
United States. During which its success has been beyond the 
most sanguine expectations of its friends, and has disappointed 
the forebodings of its enemies. The sentiments of attachment 
to its institutions, and the high sense of independence it is 
calculated to infuse and cherish among the people, are the 
strength and confidence of the goyernment. An attack upon the 
government is felt by all, as it in fact is an attack upon them- 
selves, and it is suppressed or repelled with that promtitude and 
energy which such sentiments and feelings naturally inspire. 
It has also solved the great problem of imperium in impeiro. 
It has been found capable of uniting independent states under 
one general government, for all national purposes, to any 
eKt^nt and with increasing security and energy. From the 
ejqp^ence We have had, and that on some of the most - trying 
occasions, we have good reason to say, it promises stability 
and durability, if any thing human can be durable. 
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CHAPTER IV. 



Of the Division and Limitation of the Civil Powers. 



Prom the manner in which, agreeable to the constitutioirj 
the civil powers are to be exercised, and the objects of their 
exertion, there naturally arises a division into a legislative, an* 
executive, and a judiciary department. The exercise of the 
legislative power, by a representation of the people, is an 
improvement of modem times. In all the republics of ancient 
Greece, in Italy, and in Rome itself, where the people had a 
share in legislation, every freeman was a member of the 
legislature, and gave his suffrage personally in the assembly 
of the people. This brought together a body too unwieldy, 
even in the smallest states ; in states of greater extent, where 
the citizens were almost innumerable, as in the Roman common- 
wealth, they formed a heterogeneous assemblage of sentiments^ 
passions, and interests, that bade defiance to all hope of com- 
promise by means of rational discussion. 

Those who are little capable of reasoning, are nevertheless, 
capable of strong feelings. Accordingly we find in the public 
speeches of their most celebrated orators, comparatively little 
attention, to close investigation ; all the powers of their elo- 
quence are directed to the passiona and sentiments of their 
audience ; — the whole vigor of the soul is collected to this 
point. The instruction contained in their orations, serves 
principally to mark the state of knowledge, — ^the manners and 
sentiments of the times. The glow of imagination, which 
they discover, the propriety and irresistible force of sentiment 
and expression, which wrap the whole soul in attention, have 
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JMtly ! rendered them Ae admiration of succeeding ages. < AU 
this well accounts for the fluctuation of measures in ancient 
popular governments. They have, with great propriety, been 
compared to the fluctuations of the boisterous elements. A 
republican government upon this model, must always be found 
rash and vacilating in their counsels, and exposed to violent 
revolutions. 

It has been the opinion of the best writers, that a democracy 
can be adequate to the government of a small territory only ; 
and that, in this institution, population must be stinted, or the 
number of citizens, who shall have the right of sufiirage, limited. 
The first is a very discouraging consideration. The latter. cdO" 
stitutes a more or less numerous aristocracy. Montesquieu, 
clearly agrees in the general opinion. He appears to have had 
no conception of that improvement upon a democracy, in which 
the people exercise all the powers of government by represen- 
tation. In his time no instance of this form had existed in 
any independent state, and which yet wants an appropriate 
name. The same author, speaking of the representative branch 
ointhe English government, observes, — ^^The great advantage 
of representatives is their being capable of discussing afiairs; 
for this the people at large are veiy unfit ; which is one of the 
ineoDveniencies of a democracy."* Representatives, elected 
from various parts of the community, agreeable to a just appor- 
tionment, are, not only capable of discussing the afliairs of the 
nation, be it ever so extensive or numerous, but they bring to 
that discussion more knowledge of the general and particular 
manners, interests, and sentiments of the people whose interest 
and happiness is alone concerned in their deliberations, and dis- 
positions more congenial to those manners, interests, and senti- 
ments, than can be found in any other body Of men. 

The legislative department ought, by the constitution, to be 
again divided into two co-ordinate branches, one of which, less 
numerous, we denominate the senate, the other the house of 
representatives. Both are to be in fact equally representatives 
of the people ; the latter more numerous, to be elected from 
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tttaller districts intended to represent the loeal and more pertial 
interests of the communitj; the former, fewer in oaniberyito be 
elected from larger districts and intended to represent the m e re 
general interests* This division of the legidatnre into inro eo^ 
ordinate branches is a very important and neeessarjr piDyiskMLof 
the constitution. Public discussion and mature delifoeratsoe in 
the enacting of laws is indispensably necessary. To this esd the 
senate and house of representatives must have equal powers; 
and no law be suffered to pass without the concurrence of bedk 
Shoald one body, through the prevalence of some secret wtoif 
enoe or particular prejudice, pass too hastily upon meaeuree, the 
other may calmly arrest the decision, and prevent the danger 
arising from too transcient or too partial a view of the subject. 

There is another advantage accruing from this division of die 
legislature, in some degree independent of die above consider^ 
aiion. That man or body of men, who have formed aay 
plan, are in some measure incapable of discovering tbe enors 
and mstakes that may have intervened. Their ideas iwhen 
anranged, flow almost unavoidably in the sane channel. These 
enors and mistakes will be much more readily discovered by 
others. .This is apprehended to be an important oonaiderotion 
kk the legislative institution.. 

The general qualifications, which may be required for lomm^ 
hers of die legislature, we Miall defer until we come to treetof 
the qualifications of electors, and shall mention but one hens 
which relates to the senators. It is a good idea that the senate 
should be considered as a national council, and it auty he 
tfao«ight a fiecessary provision in the constitution, thai eeriain 
executive measures should receive the approbation of that 
body. ^ This suggests a distinction of age, to add to the respee* 
tability of the body, and give maturity to their deliberations. 
Public measures, before they are adopted, ought to be consid- 
ered in every light in which they may affect the passions, tbe 
morals, sentiments, and interests of the people, both general 
and particular. While they provide for present accommodation^ 
they ought not to lose sight of future improvements, — to seicure 
a more deliberate discussion and a more calm investigation, 
not only ought the warmth and inexperience of youth to be 
excluded from the senate, but it is a reason why the members 



167a 

ihouU be fewer ui number than those of the other branch,— i- 
andgtbiii wiiUe the house of representatives, actuated by all the 
paasioBS and sentiments of the community, in turn give a 
▼Igor and national spirit to the measures of goyemment, any 
precifHtation, into which they may be hurried, will be prevented 
by the calm composure of the senate. 

The number of representatives seems not to be capable of 
any precise limitation. The extremes are very discernible, 
but they are very distant. Too numerous a representation 
▼erges on the inconveniences of an assembly of the people. 
It encumbers discussion, and gives ascendency to particular 
passions, which, in a numerous assembly, often with a sympa- 
thetic e£Eiect, pervade the whole body, and irresistibly influence 
the decisions of the moment. On the other hand, if the rep- 
resentative body are too few in number, their measures are 
liable to be dictated by limited views and private interests. 
Poflfibly we can go no farllier than to say, that it ought to be 
so nnmecous, as probably to comprehend all the sentiments and 
intereats tbat have a natioual influence. The better to effect 
this eomprehension, and to equalize the representation, the 
fltaie ought to be divided. into as many districts as there shall 
be representatives to be elected, and the districts should, as 
near as isincumstances will permit, be apportioned by the num- 
ber of inhabitants. This will in general, secure the most equal 
representation, and the electors will act more uoderstandin^y, 
and with a personal knowledge of the candidates. Where a 
number of representatives are assigned to a larger district, and 
especially, as in that case, a plurality of the votes, not a 
majority, generally determines the choice, every engine of 
intrigue is commonly put in motion, and the representatives 
are chosen by some prevailing interest of the district, in ex- 
clusion of every other ; and thus it may happen that the interests 
of the state are but partially represented. There may, howev- 
ar, be found reasons for adopting this mode of electing repre- 
sentatiFes, that will out-weigh the inconveniences, but they 
ought to be very powerful. 

The senators, who though not in name, yet in fact are no 
less representatives of the people than the members of the 
ither branch, ought also to be elected by districts, apportioned 
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in the same manner by the number of inhabitants. And let 
it be indispensable, that the senators, as well as the representa- 
tives, shall be fixed inhabitants of the district for which thej 
are respectfully chosen. As the senate is to bo considered 
in some respects as a national council, and may by the e;xecu- 
tive, be called to meet at times when the legislature is not 
in session, it is proper that they always continue an organueed 
body, retaining a portion of that experience which is acquired 
by the long serrice of its members. With this view it is a 
good provision, that the members shall be distributed equally 
into three or four classes and numbered accordingly ; the time 
of service for each class to expire successively at die periods 
for the eletion of representatives, and their places to be sup* 
plied by new elections in their respective districts. 

It is the province as it is the duty of the legislature to frame 
such laws and adopt such measures as will in a diie proportion^ 
direct the actions of all the citizens to the promotion of the pub- 
lic interest, will unite the forces of the whole and direct them 
to the attainment of those important objects of public utility^ or 
public necessity, to which the united forces of all are alone ade- 
quate. To the legislature it belongs to enact such laws for the 
regulation of individual conduct as will, as far as possible, pre- 
vent clashing interests and secure right and justice to the citi- 
zens in their private intercourse. Under the same head comes 
a provision for the ascertainment and reparation of injuries, 
both public and private, and for securing a general observation 
of the laws by adequate sanctions, by penalties to be inflicted 
for every violation. It is also the business and duty of the le- 
gislature, to devise ways and means of supplying funds for the 
support of government, for the protection and defence of the 
state, and the promotion of the common interest and welfare; 
to determine the amount of contributions necessary to be raised 
for those ends, to apportion them on the citizens with a due 
regard to their means of contributing, and to order the collec- 
tion in a manner the least burdensome ; and further to make 
by law a specific appropriation of the national funds for all 
the objects required, without which no expenditures can : be 
allowed, no monies drawn from the public treasury. ; . 

There is still another duty of the legislature, which: ought 
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to be enjoined by the constitution, which indeed is not the 
first in order, but among the first in importance under this 
form of government, and that is to make an efiectual provi- 
Mon for the difi'usion of common and useful learning through 
every class of the community, by an establishment of common 
schools every where in convenient districts, that they may be 
accessible to all, with funds or means suitable to the impor- 
tance of the object ; and to establish seminaries suitably endow- 
ed for instruction in the higher walks of literature and science. 
The power of making war, or of placing the nation in a state 
of hostility with other nations has in most governments, and 
particalarly in those of the monarchical form, been considered 
as pertaining to the excutive power, the prerogative of the 
monarch ; but in a government depending on the will of the 
people, it is a concern too general and too important to be 
intrusted to the caprice, or even the wisdom of one man in 
whatever station he may be placed. If the power be not pre- 
oisely of a legislative character, it may, nevertheless, be best 
exercised by the legislative body, as representing the interests 
and sentiments of the nation. To that body therefore ought 
to be intrusted the sole power of placing the nation in a state 
of war. The making of peace belonging to the treaty — ^making 
power, should be left to the proper organ. 
; Frmn a view of their duties it will be seen that the powers 
entrusted to the legislature ought to be very ample, or — if any, 
cHie. 80 pleases — sovereign within their proper sphere, which 
luiwever can never nothing more than that they be fully. com- 
petent to the . objects of their institution. Powers so ample 
will, indeed,, be liable to abuse, either through inattention 
or. from design. : It is, however, a great security, that the 
members of the legislature are subject to their own laws, 
and amenable for a violation equally with all others; but 
this is not.su£Eicient. — It is necessary that the constitution con- 
tain a declaration of those rights, which the legislature shall 
have no power to infringe ; and although it is often necessary 
to make special provisions by law, and to grant relief in par- 
ticular cases, by which justice may be done to any party 
without injury to the rights of others ; yet, in whatever may 
•ffisct the common rights^ the legislature ought by express pro- 
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vision, to be confined to the passage of general and prospectire 
laws, and prohibited the enactment of personal penalties, e« 
post facto laws, and the granting of privileges to individoals or 
associated bodies. Such partial laws are the comtnencement 
of an attack on equal rights, and a violation of natural principles. 
This provision, however, ought not to extend to prevent the 
establishment of subordinate political institutions for local pur- 
poses, nor for the purpose of transacting certain business, or 
of prosecuting certain enterprises, to which the powers of 
individuals, are from the nature of the subjects incompetent. 

By the establishment of companies for such purposes, new 
powers are created, but the right of no individual is infringed. 
Nor should the provision extend to a prohibition of laws for 
the encouragement of useful knowledge. Authors of bodu 
bj which useful knowledge is disseminated, and of those 
inventions, by which the labors of life are facilitated^ are 
equally with other citizens entitled to the fruits of their in- 
dustry, and the application of their powers ; but mch is the 
nature of their productions, that v^thout a legislative provision 
in their favor, they must remain wholly at the merey of oth- 
ers. The power of each house of the legislature, to organiM 
itself, to judge of the qualifications and election of its own 
members, to appoint its own officers, to make all rules necessarf 
to an orderly proceeding, to repress disturbances, and punish 
contempts seems to be necessarily incident to their institatidn^ 
There are other powers and duties, which may be entrusted 
to them, either to both houses jointly, or to one separately ; 
less in their legislative character than that of general represen-* 
tation of the people, or as bodies already organized to whom 
such powers and duties, may with convenience and safety be 
committed. 

It is requisite that there should be an enquiry into the 
conduct of public officers ; that prosecutions should be com- 
menced against the guilty, for the purpose of removal, and that 
there ahould somewhere exist a constitutional court for their 
trial. The enquiry, prosecution, and trial, from the importance 
to the community, the character and situation of the parties, 
ought to be more public and solemn than those which are 
appointed for common offenders^ — ^And to this we may add, that 
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the prosecution is for a political delinquency, not for a civil crime 
the cognizance of which belongs to the civil judicature, and 
the end is the removal or disqualification of an unworthy public 
servant, not a vindictive punishment of the offender. For 
these, among other reasons, the house of representatives has 
been thought the most proper board to institute the enquiry 
and to bring forward the accusations of the public, and the 
senate to constitute the most proper tribunal for the trial of 
such accusation. Objections may be suggested to this deposi- 
tory of the power of impeachment ; but probably no better 
provision can be made. The introduction of an independent 
tribunal for the trial of impeachments might have greater in- 
conveniences, without securing the command of more wisdom, 
integrity, and weight of character in the judges. 

It may be a very proper provision, that in the exercise of 
some powers entrusted to the executive, the advice and con- 
sent of the senate should be made necessary to the validity of 
his acts. An instance of this is found in appointments to oiiice. 
By subjecting nominations to office by the president to the 
approbation of the senate, a more judicious selection will gen- 
erally be made, and the appointment of unworthy persons 
prevented. The members of that body coming from the dif- 
ferentparts of the state may know of objections to the person 
nominated, which had not come to the knowledge of the ex- 
ecutive. So in the case of a treaty, the advice and consent 
of the senate may well be made necessary to its final ratifica- 
tion. For although the power of making a treaty as a national 
compact is, with propriety entrusted to the executive ; yet, 
as when ratified, it becomes a law binding on the citizens as 
well as a compact binding on the state, the senate in this 
case may be said not to depart altogether from their character 
as legislators. It may also be sometimes proper for the legis- 
lature as general representatives of the people, to advise and 
recommend to the attention of the executive, the pursuit of 
some national measure that may be deemed highly necessary 
or expedient. Their previous advice will give weight to the 
measure, and a facility to the execution. . Such advice, howev- 
er, should be general and in those matters that are considered 

discretionary with the executive, and never extend to those 
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particular instances of conduct which may become the groand 
of impeachment. 

Finally, it should be a sacred stipulation in the constitation 
that all debates in the legislature should be open, except when 
some measure submitted to their consideration by the executive 
may require secrecy ; and that effectual means be adopted for 
their publication in course, and to facilitate an early and gener- 
al circulation among the people. This will prove an efficient 
and salutary check on the members, by enabling their constit* 
uents to form a just estimate of the characters of those to 
whom they entrust the powers of legislation. 

The executive is the ultimately efficient power in the gov- 
ernment. For the sake of despatch and unity of action, and 
of representing the individuality and sovereignty of the state 
in transactions with other nations, this power ought to be 
vested in a single person, who with us has been denominated 
the governor or president. We shall generally adopt the term 
president. Some have thought that the election of the execa- 
tive chief may with the greatest safety be entrusted to the 
legislature. Others have held that this right should be retain- 
ed by the people. There are certainly very strong objections 
to committing its exercise to the legislature. It gives an 
idea of a dependence of the executive on that body, and 
intercepts his accountability to the people, whose power fae 
ought to represent in his department. All elections by the 
representative body are subject to intrigues and coalitions 
which are very injurious in their influence on public measures, 
and on morals. This evil is increased in proportion to the 
importance of the election. 

An upright and faithful discharge of the duties of the executive 
office is the most honorable of any in the state, — an abuse, the 
most dangerous and in no office are the temptations more power- 
ful. It ought therefore to be guarded with every rational check ; 
at the same time, it must not be so encumbered as to dog its 
necessary activity. The good or bad conduct of the executive, 
is in most instances of internal administration, immediately felt 
by the people. To avoid any hurtful coalition between this 
high officer and the legislative body, and to subject him to the 
control of public sentiment, his appointment should be by 
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Periodical elections by the people. In more complicated gov- 
ernments, such as that of the United States, this mode of elect- 
ing the president may be extremely inconvenient or even 
impracticable. When this shall appear to be the case, some 
other provision must be made ; but care should be taken to 
exclude all legislative interference in the election, unless as 
may sometimes happen, no choice shall have been made in the 
mode prescribed, and to make it depend as much as possible 
on the sentiments of the people. 

It will be the duty of the president as head of the executive 
department, to execute the laws, to carry into effect many 
provisions of the constitution and the measures directed by 
the legislature within the limits of their powers, and the 
decisions of the judiciary in the manner prescribed by the laws 
and constitution, and to represent the state in public transactions. 
In the president also will with propriety be vested the chief 
command of the military, a peculiar department, which by the 
constitution must be placed in subordination to the civil power. 
Besides the duties of the executive, just mentioned, there are 
other duties to be performed very necessary to an orderly and 
economical arrangement of measures. It will at all times be 
the duty of the president, the head of this department, to 
inform the legislature of the situation of public affairs, of the 
event of measures that have been adopted, and to recommend 
to their consideration those measures, which demand their more 
immediate attention. 

The business of the executive is too extensive and various 
to be performed by one man. Many of its duties must be per- 
formed by subordinate officers and ministers. According to 
Uie ordinziry routine of official business, it will be the duty of the 
subordinate ministers of the executive department, under the 
direction of the president, as often as shall be required by the 
legislature, to make proper reports of the matters committed to 
their i^ftanagement and to accompany them with all the necessa- 
ry information, which may assist that body to pursue and adopt 
a regular system in the internal economy of the state and 
enable it to conduct with propriety and good faith as well to- 
wards the citizens, as in the intercourse with foreign nations. 

Although there ought to be maintained an amicable inter- 
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course between the legislature and the executive for the pur- 
pose of mutual information, and a mutual co-operation of the 
several departments of the government, in the exercise of their 
several powers, yet as will appear in the sequel, no one of the 
departments should be permitted to exercise anj of the essen- 
tial powers, committed to either of the others. The prendant 
therefore, as head of the executive department, ought not to 
have a negative, or any direct controling power in legislation. 
He may, however, within certain limits, well be allowed a de- 
liberative voice— conversant in the execution of the laws and 
all the measures of government ; his department will be the 
centre of information on those subjects. It will be his duty at 
all times to communicate such information to the legislature, 
so far as will be necessary to assist them in their deliberations. 
He will more readily than others perceive the difficulties that 
may arise in the execution of a law from any discrepancy with 
the provisions of the constitution or the general system of pub- 
lic measures. Every act of the legislature, therefore, ought, 
before it become a law, to be submitted to the president for 
his approval. If he approve it, he will affix his signature with 
his approval simply, whereupon it will become a law. If he 
do not approve, he should be required to return it with his ob- 
jections fairly stated in writing to be re-considered by the legis- 
lature. If the legislature, on re-consideration, still pass the act, 
it must become a law, notwithstanding the objection of the 
president. If this be made a provision of the constitution, as 
I think it ought, it furnishes an additional reason against the 
election of the president by the legislature. 

Although the members of the legislature cannot, from the 
nature of their functions, be made accountable for their aets to 
any other tribunal but that of public sentiment expressed by 
the people in their elections, yet happily for mankind it faaS' 
been found, that the executive power is capable of limitations 
sufficiently precise, by known and established la¥r8. Its min- 
isters therefore, from the president down through every grade, 
may be subjected to trial before a proper tribunal, to removal 
and to further punishment for their unconstitutional acts. Im- 
punity should on no account, be annexed to office or dignity. 
So for is it from consisting with the good of the CMHumiuiity, 
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that it is directly opposed to the common interest and safety. 
By the constitution it is to be made the province of the 
judiciary to decide on the laws by interpreting and applying 
them to particular cases according to their analogy ; and by 
their decisions to pronounce upon whom, and in what way and 
manner the executive power shall be exercised, either for the 
satisfaction and reparation of injuries, or the punishment of 
offenders. To the judges, the ministers of this power, it will 
belong to interpret all acts of the legislature agreeable to the 
true spirit of the constitution as founded in natural principles, 
and the rules therein explicitly given, and to make a just and 
iuqNirtial application in all cases of disputed right ; and as under. 
this form of government the constitution is the supreme law 
limiting the powers of the several departments, it will be with- 
in their power, as it is their duty, to decide in questions coming 
before them, on all acts both of the legislature and the execu- 
tive, and in all cases in which the acts of either are opposed 
to that supreme law or are clearly not warranted by it, to 
pronounce them unconstitutional and void. By this provision, 
die rights and interests of all the members of the legislative 
and executive departments will be kept in union with the 
rights and interests of the citizens ; all will be equally protec- 
ted against an unconstitutional law ; all will be equally exposed 
by an unjust law, or amenable for an arbitrary execution. 
The 8|ituation of the judges, the ministers of the judiciary 
^ department, is very different from the situation of other func- 
tionaries of the government. The integrity of their conduct 
has a powerful influence. It is indispensably necessary to an 
impartial administration of justice and the security of public 
and private rights. Their decisions, though sometimes extend- 
ing to the acts of the other departments, are mostly of local 
and private rights ; but the precedents established by their 
decisions, become general rules for the interpretation of the 
laws which follow the principles of the government. In a 
republican government, the laws should be interpreted with 
a spirit of equity, impartiality, and moderation. In the mode 
of performing the duties of the legislature and the judiciary, 
there is a very material distinction. In making laws, a regard 
muat be had to the circumstances, the manners and sentiments 
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of. the people, as well as to the principles of the constitution. 
The laws are to be the best the people will bear. In judging, 
whether between individual citizens, or between private per^ 
sons and public officers or functionaries, a strict regard is to be 
had to the very right and justice of the case, agreeable to the 
laws of the land and the principles of the constitution. 

The judges ought not to stand in awe of the frowns of power, 
or be influenced by the temporary smiles of popular favor. 
That kind of accountability, therefore, which is supported by 
popular elections, and which is proper for a member of the 
legislature, is not proper for a judge. From the interest which 
men of great property and influence might expect in future 
decisions, the people might be misled in their judgment of 
characters. The same observations will hold of a legislative 
i^pointment of the judges, in addition to what was before 
observed of election by the legislature generally, that they 
excite an idea of dependence on that body, and give rise to 
intrigues and coalitions, hurtful to public measures, in popular 
appointments, no one holds himself accountable 'for the char- 
acter of the person appointed. In the legislature responsibility 
is, in a great measure, lost among numbers. 

The appointment, or at least the public nomination of the 
judges ought to be entrusted to the president or head of the 
executive department. His conduct is constantly, and singly 
exposed to the public view. He will be holden responsible to 
the people for the character and talents of those whom he 
appoints to office, and will sufficiently feel that responsibility. 
To secure the judges in that degree of independence, that 
shall place them above a temptation to a bias, they ought to 
bold their offices during good behavior, and their compensation 
should be fixed beyond the power of the legislature to alter, at 
least, to diminish, during their continuance in office. For 
corruption and mal-conduct in office, although not for mere 
error of opinion, they ought to be liable to removal by im- 
peachment, as in the case of other officers of the government. 

There may, however, be some things in the conduct of a 
judge, which afi'ect his character and destroy that respectability 
and public confidence so necessary to produce a ready acqui- 
escence in the decisions of the judiciary, and a prompt obedience 
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to the laws ; — thej maj nevertheless be of saeh a nature, that the j 
Danoot be made the subject of impeachment, which will reach 
nothing but official conduct. To remedy this evil, which has 
flometimes been found a matter of great consequence in 
government, and to impress on the minds of the judges the 
necessity of purity and integrity of character, — ^a provision may 
be made for the removal of any one from office on an address 
to the executive by both branches of the legislature. To pre- 
vent the effect of intrigue, and any popular excitement of the 
moment, it ought to be attended with great deliberation. To 
thte end let it be necessary, that at least two thirds of the 
members of each house concur in the address. These provis- 
ions, it is believed, while they leave the judges sufficiently 
independent, will also hold them sufficiently accountable. 

We have mentioned the compensation of the judges only ; but 
it is no less necessary than just for a provision to be made, that 
every officer, every person employed in the service of the 
government in every department, should be paid a reasonable 
compensation for his services ; — a stated compensation appor- 
tioned to the labor and expense, the respectability and respon- 
sible nature of the employment. It would be in vain to expect, 
and unreasonable to insist on a strict account of services re- 
quired to be rendered not only without compensation, but 
often with great hazard and loss. 

From what has been said of the powers committed to the 
three departments and the duties of the functionaries, it is 
evident that a separation is not intended to produce an opposi- 
tion, but a mutual co-operation of those powers, without which, 
there can be* neither harmony nor energy in the government. 
The reason will also obviously appear why they should be 
committed to different departments in the state, and hot be 
entrusted to one man or body of men. Different knowledge 
and different abilities are necessary for the making, judging, 
and executing of laws. They require the exercise of differ- 
ent powers, faculties, and talents. No man, perhaps, ever 
had a sufficient extent of abilities or versatility of genius to 
attend to them all at the same time, or in a quick succession. 
Such a union must frequently occasion a confusion of principles 
and violation of rights. To commit their exercise to one' man 
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m body of men, constitutes a monarchy or an aristocracy tor 
the time being. By giving them the power of avoidiiig all 
constitutional enquiry, it places them above a sense of accoont-f 
ability for their conduct. They have it in their power — either 
in the enacting, the interpretation or the execution of laws, — 
to screen themselves and every member of their body from 
account or punishment. The situation itself, suggests to them 
views and interests different from those of the people, and 
leaves no common judge between them. It places them in 
respect to the people in that state of independence which ^ is 
so often called the state of nature. In such case, the peopte, 
hopeless under oppression, sink into a state of abject slavery, 
or roused to a sense of their wrongs, assume their natural rights 
in such situation, and take exemplary vengeance on their 
oppressors. 

In a government so constituted, the frequency of elections 
can serve only to aggravate the evil: The rulers, with all the 
powers of government in their hands, will find every instru'> 
ment of factious violence devoted to their service. They will 
always have a hope of continuing themselves in the adminis- 
tration. Should there happen a change of men, a change of 
measures, if attempted, would be of short continuance. The 
same situation, and the same motives, would sooner or later 
produce the same fatal effects. It may be further observed, 
that a separation and precise limitation of the powers of gov- 
ernment simplifies the duties of its ministers, — their acts are 
thereby rendered distinct, enquiry facilitated, and abuses rea- 
dily traced to their criminal sources, the particular agents* In 
addition to this it gives a degree of energy to public sentiment. 
Public approbation or censure, when directed to a number of 
men, some of whom it is known have acted well or ill, but the 
particular agents are concealed, lose much of their force. 
The guilty hide their blushes in the crowd. Guilt, or rather 
the sense of guilt, is diminished in proportion to the number of 
associates. The better to secure the accountability of individu* 
als in the great departments of government, not only ought 
the powers of the several departments to be distinctly limited, 
but the several members should be declared incapable of hold- 
ing a place in more than one of the departments at the same 
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tmie. The members of one department may in general be 
eligible to a place in another ; but the acceptance of the latter 
ought to vacate the former. A separation into distinct bodies 
will be of little avail, if those bodies may be composed prin- 
cipally of the same individuals. The division of powers, will, 
in such case, be only matter of form ; they will remain sub- 
stantially united. It may, however, be unnecessary to extend 
these distinctions to the lower grade of magistrates. It may 
b^ for' them sufficient, that any office partaking of a judiciary 
imtore, shall be incompatible with one that is in its nature 
executive. 



CHAPTER V. 



Of a CSieck arising fiom a Balance of Poweiv Rotation in Office, and fioni 
AjBCOuntability. 



Most modem writers upon government, who have entertained 

flCnj^ just notions of liberty, have contended for a distribution of 

tlie powers of government into three departments of branches]^ 

which ave to constitute the legislature of the state. They 

would have one body of men representing the commonalty, a 

smaHer body representing the more wealthy and honorable pop- 

IJMB of the community, knd an executive chief, whether king, 

presidenti or governor, representing the sovereignty of the 

state. These are to constitute three co-ordinate branches of 

the legislature, and for the purpose of maintaining an exact bal^ 

anee of the several interests in the state, are to have a mutual 

negative in passing all laws. The balance is to be supported 
28a 
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of. the people, as well as to the principles of the constitutioo. 
The laws are to be the best the people will bear. In judging, 
whether between individual citizens, or between private per* 
sons and public officers or functionaries, a strict regard is to be 
had to the very right and justice of the ease, agreeable, to the 
laws of the land and the principles of the constitution. 

The judges ought not to stand in awe of the frowns of power, 
or be influenced by the temporary smiles of popular favor. 
That kind of accountability, therefore, which is supported by 
popular elections, and which is proper for a member o£ the 
legislature, is not proper for a judge. From the interest which 
men of great property and influence might expect in future 
decisions, the people might be misled in their judgment of 
characters. The same observations will hold of a legislative 
appointment of the judges, in addition to what was before 
observed of election by the legislature generally, that they 
excite an idea of dependence on that body, and give rise to 
intrigues and coalitions, hurtful to public measures, in popular 
appointments, no one holds himself accountable *for the char* 
acter of the person appointed. In the legislature responsibility 
is, in a great measure, lost among numbers. 

The appointment, or at least the public nomination of the 
judges ought to be entrusted to the president or head of the 
executive department. His conduct is constantly, and singly 
exposed to the public view. He will be holden responsible to 
the people for the character and talents of those whom be 
appoints to office, and will sufficiently feel that responsibility. 
To secure the judges in that degree of independence, that 
shall place them above a temptation to a bias, they ought to 
bold their offices during good behavior, and their compensation 
should be fixed beyond the power of the legislature to alter, at. 
least, to diminish, during their continuance in office. For 
corruption and maUconduct in office, although not for mere 
error of opinion, they ought to be liable to removal by im^ 
peachment, as in the case of other officers of the government. 

There may, however, be some things in the conduct of a 
judge, which affect his character and destroy that respectability 
and public confidence so necessary to produce a ready acqui* 
escence in the decisions of the judiciary, and a prompt obedience 
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to the laws ; — ^they may nevertheless be of such a natnre, that they 
cannot be made the subject of impeachment, which will reach 
nothing but official conduct. To remedy this evil, which has 
sometimes been found a matter of great consequence in 
government, and to impress on the minds of the judges the 
necessity of purity and integrity of character, — a provision may 
be made for the removal of any one from office on an address 
to the executive by both branches of the legislature. To pre- 
vent the effect of intrigue, and any popular excitement of the 
mom tot, it ought to be attended with great deliberation. To 
this end let it be necessary, that at least two thirds of the 
members of each house concur in the address. These provis- 
ions, it is believed, while they leave the judges sufficiently 
independent, will also hold them sufficiently accountable. 

We have mentioned the compensation of the judges only ; but 
it is no less necessary than just for a provision to be made, that 
every officer, every person employed in the service of the 
government in every department, should be paid a reasonable 
compensation for his services ; — a stated compensation appor- 
tioned to the labor and expense, the respectability and respon- 
sible nature of the employment. It would be in vain to expect, 
and unreasonable to insist on a strict account of services re- 
quired to be rendered not only without compensation, but 
often with great hazard and loss. 

From what has been said of the powers committed to the 
three departments and the duties of the functionaries, it is 
evident that a separation is not intended to produce an opposi- 
tion, but a mutual co-operation of those powers, without which, 
there can be- neither harmony nor energy in the government* 
The reason will also obviously appear why they should be 
committed to different departments in the state, and not be 
entrusted to one man or body of men. Different knowledge 
and different abilities are necessary for the making, judging, 
and executing of laws. They require the exercise of differ- 
ent powers, faculties, and talents. No man, perhaps, ever 
had a sufficient extent of abilities or versatility of genius to 
attend to them all at the same time, or in a quick succession. 
Such a union must frequently occasion a confusion of principles 
and violaticm of rights. To commit their exercise to one man 
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m body of men, constitutes a monarchy or an aristocracy for 
ihe time being. By giving them the power of avoiding all 
constitutional enquiry, it places them above a sense of accoimt- 
ability for their conduct. They have it in their power— -either 
in the enacting, the interpretation or the execution of laws, — 
to screen themselves and every member of their body from 
account or punishment. The situation itself, suggests to them 
views and interests different from those of the people, and 
leaves no common judge between them. It places them in 
respect to the people in that state of independence which is 
so often called the state of nature. In such case, the people, 
hopeless under oppression, sink into a state of abject slavery, 
or roused to a sense of their wrongs, assume their natural rights 
in such situation, and take exemplai*y vengeance on their 
oppressors. 

In a government so constituted, the frequency of elections 
can serve only to aggravate the evil: The rulers, with all the 
powers of government in their hands, will find every instru- 
ment of factious violence devoted to their service. They will 
always have a hope of continuing themselves in the adminis- 
tration. Should there happen a change of men, a change of 
measures, if attempted, would be of short continuance. The 
same situation, and the same motives, would sooner or later 
produce the same fatal effects. It may be further observed, 
that a separation and precise limitation of the powers of gov- 
ernment simplifies the duties of its ministers, — ^their acts are 
thereby rendered distinct, enquiry facilitated, and abuses rea- 
dily traced to their criminal sources, the particular agents. In 
addition to this it gives a degree of energy to public sentiments 
Public approbation or censure, when directed to a number of 
men, some of whom it is known have acted well or ill, but the 
particular agents are concealed, lose much of their force. 
The guilty hide their blushes in the crowd. Guilt, or rather 
the sense of guilt, is diminished in proportion to the number of 
associates. The better to secure the accountability of individu- 
als in the great departments of government, not only ought 
the powers of the several departments to be distinctly limited, 
but the several members should be declared incapable of hold- 
ing a place in more than one of the departments at the same 
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eheioka and balances, by interrening a third and popular braaah^ 
is for them the best form ; and indeed, — if we may trust to the 
esperience of some of the first and most enlightened nations 
of the old world, — the only form of government which can per- 
manently secure to such a people, any considerable portion of 
happiness, iany portion of civil and political rights and liblsrty. 
. I am well aware that the necessity of a balance, constituted 
by an opposition of powers, in every government whatever^ 
has been advocated by an authority which will always be 
rei^eeted. It has been insisted that the distinction of the one, 
the few, and the many, exists naturally among mankind, that M^ 
the principles of monarchy, aristocracy, and democracy, and 
that in our representative form of government, for the acconi« 
modation of these classes, the adjustment of their several inter-^ 
ests, and to guard against an undue preponderance of either, 
that might prove injurious, a division has been made of the 
governing powers into three co-ordinate branches ; a single 
executive chief representing the monarch, a senate representing 
the aristocratic branch, and the representatives of the people, 
beiag the democratic branch. But if we are not wholly 
deoeived in thie principles we have been endeavoring to estab« 
lish, this opinion, although once and perhaps still entertained 
by some of our first and best men, is nevertheless erroneous. 
The opinion was, probably^ derived from a habit of adducing 
the reasons of our institutions from British authorities, whence 
we have derived many of our forms, without sufficiently reflect-^ 
ing on the different nature of the governments, and that the 
same forms may be adopted in different institutions upoq 
different principles and for very different reasons. 

.The distinctions insisted on, as forming a natural aristocracy 
among men, are birth, (or being descended of a respectablet 
family,) wealth, and talents. These are certainly the occasion 
of individual distinctions ; but they are incidental and fluctua" 
ting. The laws of nature have given them no permanency-tH 
experience has proved, that neither birth nor riches, if not 
ttnduly favored by political institutions, give any permanent 6i 
dangerous pre-eminence, or create any real intisrest not in 
accordance with that of the whole. The pre-eminence . of 
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between these co-ordinate branches, and the liberties and hap- 
piness of the people secured by a mutual opposition of rights, 
interests and power. 

These principles have been adopted from the form of the 
English government, where hereditary ranks and powers are 
coeval with the existence of the nation. But we are treating 
of a government formed by a people, where hereditary ranks 
and powers are happily unknown. For a people so situated, 
the first article of whose political creed is, that all men are 
born equal, and are by nature entitled to equal rights, to .ad- 
mit the necessity of such balance of opposing rights, powers, 
and interests, is to abandon their principles, and to confess that 
the laws of nature have indulged to certain classes of men 
different rights and privileges with distinct interests, and that 
the maintenance of those rights and privileges distinct and in- 
violable, is indispensably necessary to secure the liberty and 
happiness of the whole. This position is, on our principles, 
wholly inadmissible. There are inequalities among men ; some 
have more bodily strength than others, some more strength 
of mind. Hence proceeds an inequality in power and in rich- 
es. The strong are able to trample on the weak, the cunning 
to circumvent the simple. But will it be maintained at this 
day, that they have a natural right to do this? The right t)f 
acquisition is equal and common to all. The law of natural 
justice has laid it under this restriction only, — ^^ so use your 
own right that you injure not the right of others." My right 
of property, depending originally on my right of acquisition, 
is not injured, because another, by the application of greitter 
industry and economy, has brought more of the goods of forn 
tune within his right. If the law give a monopoly of ripheSi 
of power, and honors, and secure them to him against my claims 
of justice and of merit, it is an unjust violation of my rights. 
These are. the darling principles of monarchy and aristoAracgr. 
Men are capable of being actuated by. these principliselv ^fXJb^y 
are also capable of many vices. The one contribute^ no.inoi^ 
to perfection in government than the other in moral c.onduet,>-r- 
one vice may be made to counteract another, and so one evil 
principle in government may be employed to divert the perni- 
cious tendency of another evil principle. But surely, where 
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they do not «iist, it is better to prevent their very gemina- 
tion tiian to maintain a constant struggle against their evil ten- 
dency. :' 

In Great Britain, the balance of power maintained in the 
three branches of that government preserves that portion of 
liberty which is found among the people, a valuable portion 
indeed, compared with what is to be found in any other nation 
of the old world. That government, as we have seen, consist 
df a monarchy, an aristocracy and a popular branch with co-or- 
dinate powers. Two of these branches claim distinct and he^ 
reditary rights. These rights, as far as they extend, place the 
eUim only beyond the reach of one branch of the laws of 
nature, the law of accountability to man. If these orders -have 
been established in a state, and are to be supported, power 
must be opposed to power, authority to authority, as a means 
of self-defence in each. The prerogatives of the crown, and 
the privileges of the nobility are in diminution of the rights of 
the people. They are hereditary, and law and custom deem 
them inherent in th^ very blood, — their hoirors, their privileges; 
and their crimes are held to be above the judgment of; this 
people. 

The powers and rights- of the monarch are exercised on 
the' same- subject, — the people. The restraint of one, as 
between themselves, is an enlargement of the other. ^ Both 
are, in their origin, unfounded in natural principles, tt is, 
in some measure a matter of indifference to the people^ 
which has the exercise. These claims of right and power 
are placed in opposition, and mutual jealousy, sometimes break- 
ing forth into open enmity, is the natural consequence. Every 
union of their interests, every compromise of their power- is 
a conspiracy against the rights of the people, who have^ at 
times, been justly provoked to assert their injured rights 
against both. As the claims of the monarch and the nobles 
are hostile to the rights of the people, so the people are natural- 
ly hostile to both. Thus there is constituted in the government, 
a perpetual war of each against the other, or at best, an armed 
trace, attended with constant negotiations, and shifting combi- 
nations, as if to prevent mutual destruction ; each party in its 
turn uniting with its enemy against a more poweiful enemy. 
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The history of the English nation, from the time •of Willwn 
the Conqueror, furnishes an incontestable proof of this tmdi* 
It is little more than a history of the usurpation of the king 
and the nobles on the rights of the people ; struggles betwcsen 
the king and the nobles for the greatest share in the uaorpation 
and the opposition of the people to both. What a scene of 
treachery, faction, and all the horrors of civil war, the legiti- 
mate oflspring of such principles in their progress ia constantly 
exhibited to our view. At this day great adyaneement in 
knowledge has happily introduced into their constitution a better 
adjustment of opposing claims ; and from the culttvalion of 
the social virtues, those contests have lost their ferocity. Whal 
was formerly attempted by open violence is now -often effeeted 
by the silent, though not less fatal means of cormptum. It is 
the pestilence that walketh in darkness, succeeding to the des- 
truction that wasteth at noon day. 

By the constitution of that government, the demoeratic 
branch, the representatives of the commons, are become the 
only depository, and from interest, the only 'safe guardians at 
the people's rights. But with these, arising from the natore of 
the government and the frailties incident to human nature^ 
temptations to betray their trust, and to desert to the opposite 
ranks, too often prevail. False notions of greatness, hope of 
office or of rising to the higher orders, and the desire of wealth, 
the necessary scaffolding of ambition, open wide the door to 
corruption. Hence, means are not unfrequently found to 
silence the boldest champion for liberty, and lay prostrate the 
stubborn virtues of the patriot. And why should a people, 
where such established orders do not exist, go so much out of 
their way to erect or cherish powers and interests hostile .to 
each other, which cannot consist with common liberty, and 
are dangerous to virtue itself. 

We, however, reject these principles, only for onraelvea, 
and for those in a similar situation, among whom no sudi artifi- 
cial distinctions exist. We readily admit, that with a pe<^e, 
where ranks and orders, a hereditary monarchy and a heredita- 
ry nobility, have so long existed, as to become interwoven 
with the constitution ot the state, and of the human mind itself, 
the British constitution in its present improved state with ita 
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eheioks and balances, by interrening a third and popular bramth^ 
is for them the best form ; and indeed, — if we may trust to the 
experience of some of the first and most enlightened nations 
of the old world, — the only form of government which can per- 
manently secure to such a people, any considerable portion of 
happiness, iany portion of civil and political rights and libisrty. 

I am well aware that the necessity of a balance, constituted 
by an opposition of powers, in every government whatever, 
has been advocated by an authority which will always be 
reilpected. It has been insisted that the distinction of the one, 
the few, and the many, exists naturally among mankind, that M, 
llie principles of monarchy, aristocracy, and democracy, and 
that in our representative form of government, for the accom« 
modation of these classes, the adjustment of their several inter-^ 
ests, and to guard against an undue preponderance of either, 
that might prove injurious, a division has been made of the 
governing powers into three co-ordinate branches ; a single 
executive chief representing the monarch, a senate representing 
the aristocratic branch, and the representatives of the people, 
being the democratic branch. But if we are not wholly 
deceived -in the principles we have been endeavoring to estab- 
lish, this opinion, although once and perhaps still entertained 
by some of our first and best men, is nevertheless erroneous. 
The opinion was, probably^ derived from a habit of adducing 
the reasons of our institutions from British authorities, whence 
we have derived many of our forms, without sufficiently reflect-^ 
ing on the different nature of the governments, and that the 
same forms may be adopted in different institutions updq 
different principles and for very different reasons. 

,The distinctions insisted on, as forming a natural aristocracy 
among men, are birth, (or being descended of a respectablet 
family,) wealth, and talents. These are certainly the occasion 
of individual distinctions ; but they are incidental and fluctua-< 
ting. The laws of nature have given them no permanency-^ 
experience has proved, that neither birth nor riches, if not 
unduly favored by political institutbns, give'any permanent d^ 
dangerous pre-eminence, or create any real intjerest not iu 
aeeordance with that of the whole. The pre-eminence of 
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talents is but transient, unless accompanied with real merit;ia 
character which always harmonizes with the public good. 

Although checks, to be created by an opposition of powers 
and interests, are not in our institutions admissible on any 
rational grounds, yet there are other reasons well founded for 
distibuting the powers of government into three distinct depart- 
ments, and for a further division of the legislature into two 
branches, a senate and house of representatives, which have 
been explained in the preceding chapter. If the view there 
taken of the subject be correct, the legislature forms one entire 
department of the government, and its division into two 
branches, and the power of a negative between them, is not 
designed to provide a power of control for the purpose of 
mutual defence, but solely to produce amicable discussion, a 
more thorough examination of public measures, and a general 
accommodation of the laws, to the manners, sentiments, and 
interests of the people. It is claimed by the citizens for their 
flakes only, not for the sake of the rulers. It is made necessary 
that each body should be satisfied of the goodness of a mea- 
sure, before it can be adopted ; if either be dissatisfied it is to 
be no farther pursued at that time. Such is the natural 
consequence between two bodies having equal powers ; when- 
ever they disagree, they must have a mutual negative. If 
one can carry a measure against the other, their powers are 
ao longer equal. Their deliberations will not be mutual, nor 
will they long be amicable* The superior body will bear a 
difference of opinion with impatience. Hoc volo — ^^ It is my 
pleasure" will always be] found the most ready the most de- 
cisive answer. 

As to the third branch, supposed in this theory to be one of 
the co-ordinate powers constituting the balance, — the execu- 
tive or president, he has none of the peculiar powers or pre- 
rogatives of the monarch. It is generally made his duty to 
inform and advise the legislature ; but he has no power to 
arrest their proceedings by interposing an absolute negative. 
Here, even in point of form, the similitude is much less than 
in the situation of the senate and house of representatives ; 
and instead of a co-ordinate, he possesses no efficient power 
in legislation. Thus, these two departments, the legislature 
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and executive, are in the exercise of their powers, maintained 
separate and distinct. 

A frequent rotation in all the offices of government, has, 
by some statesmen of no inconsiderable authority, been es- 
teemed one of the most effectual provisions against the abuse 
of power. The advocates for this institution urge, that a rota- 
tion in office, has the tendency to prevent the danger which 
constantly arises from an inveterate habit in the exercise of 
power by one man, family, or set of men on the one hand^ 
and the habit which the people, on the other, are too prone 
to acquire, of directing their obedience to particular men or 
families, rather than to the laws and ordinances of their coun-r 
try. That these habits become inveterate, in any way, are not 
sufficiently checked by the frequency of elections, and always 
counteract the true principles of a representative government. 
The experiment, although often tried in ancient as well as 
more modern republics, has never succeeded in preventing 
the abuse of power ; but has served rather to increase the 
violence of faction, and the rapacity of rulers, and render 
government but the more insupportable. The reason of these 
effects is, I think, obvious. Where a rotation in office is estab-i 
lished, there will frequently be found in those who succeed, 
the want of a thorough knowledge of the business of their 
trust, a want of address, a degree of which is unavoidable to 
persons in new employments. But this is of less importance. 
An interest in the approbation of the people, and a strong 
sense of accountability in all official conduct is the greatest, o^ 
rather the only effectual security against abuses by those who 
eicercise the powers of government. An institution, agreeable 
to which, the greatest wisdom, the most distinguished patriot" 
ism, the highest integrity in a ruler, cannot entitle him to the 
proper reward of his virtue, an expression of the approbation 
of his fellow citizens in his re-election to office, diminishes the 
mpat flattering interest which he ought to feel in their favor^ 
aii4 ip sqme degree relaxes his sense of accountability to the 
tribunal of public sentiment. 

His interest is seen directed into another channel. He no 
longer looks for a public reward, but hopes rather that his 
crimes may escape detection, or that his rapacity, and acts 
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of oppression wHl furnish the means of baffling future enquiry, 
and to this end every intrigue will be employed and ail the 
satellites of faction put in motion. An enquiry, if instituted, 
will soon be found to be pursued with less zeal by a set of 
men who, while they served to the same offices, served to 
the same views and the same interest. In a representative 
government, every thing ought to be avoided, that tends to 
deprive the people of the right of employing at their option^ 
except in cases of present incompatibility in office, men of 
known abilities, and experienced integrity, or which tends io 
diminish in the rulers a deep sense of accountability, a per- 
petual interest in the approbation of the people. 

In the difficult passage from error to truth, the state that 
succeeds the almost total ignorance of the savage, and wMeh 
precedes a more general knowledge of the relations of nature 
and of man in society, a state in which the public voice of the 
moral sense is lost amid the violence of passions and appetites, 
may require, at least, it may endure a government founded in 
TTolence, and sometimes supported, but more frequently, over* 
thrown, or brought to the brink of ruin by an opposition ' of 
powers. The history of Athens, of Rome, and many of the 
modem states have exhibited mankind mostly in this character. 
A few men have arisen in almost every nation, great beyond 
the age, the instruments of providence for the improvement of 
the world. To these, modern times, ailer ages of the darkest 
ignorance, are indebted for the first dawnings of science. As 
benefactors of mankind, their names will be held in perpetual 
remembrance ; but the history of their times informs ua Aat 
they were able to communicate little of their knowledge to^thci 
body of the people, to moderate their passions, or to influence, 
ib any considerable degree, the general sentiments. * 

The governments of those times, were as ill balanced as 
the passions of the people. Men in such a state are keenly 
sensible of the present, but almost regardless of the -future. 
They are little capable of adjusting combinations, br of dis^ 
covering any but the most obvious relations and tendencies* 
From the history and character of those times, we have reason 
to conclude that the violence of government, and the violence 
of the people, who often destroyed one set of tyrants to make 
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room ibr another and were often guilty of greater abuses than 
those which they attempted to reform, did not proceed from 
the want of a balance of power in their civil institutions or 
any other provision, which in that state of society, human wis- 
dom could have devised, but from the violence of the passions 
and appetites, — from the weakness of the moral sense, and 
consequently, of the sense of accountability, which rendered it 
dijffieult, we may say, impossible, to provide any sufficient 
barrier against the tyranny of rulers or the licentiousness of the 
people. Certainly, arguments drawn from such a state of so- 
ciety and manners, either for or against a check, constituted by 
abalance of powers or a rotation of office, ought with caution to 
be applied to the present state, in many respects so widely 
difierent. 

At this day, great improvement in science, in manners, and 
in morals has taken place. The art of printing has facilitated 
the diffusion of knowledge, and rendered it more easily attaina- 
ble. Useful science is no longer confined to the recluse. Much 
useful science and useful knowledge is accessible to the people 
generally. Improvements have begotten improvements, the 
knowledge of many things which was the fruit of long and la- 
borious application, and for the attainment of which, a long life 
scarcely sufficed, is now imbibed almost with the milk in ia« 
fancy. Many an ancient sage in the warmth of his philanthro- 
py would have exulted, could he have foreseen that in many 
nations of Europe and in many states in America, a world then 
DnknowD, plain husbandmen would be found to possess more 
practical morality, n)ore knowledge applicable in human life, 
more useful science than all the schools of antiquity could boast. 

In the present state of imperfection the abuse of power will 
never be wholly prevented. But in a situation, in which the 
ideaof inherent power, exclusive rights, and separate interests, 
shall, in the mode of delegation and the conduct required of ru- 
lers, be no longer suggested to their minds, — ^temptations to 
abuse, will, in a great measure be removed, and the enjoyment 
of equal rights will be finally secured to all, by establishing, 
as a radical and sacred principle in all their institutions, a strict 
accountability of the functionaries in every department of gov- 
ernment, — a principle, which can be established with full effect, 
23a 
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or for the performance of public duties or services. Still, in 
every well regulated government, necessity and propriety will 
require exclusions. All females, from the delicate and depen* 
dent nature of their sex, and to preserve that purity and 
simplicity of character, on which the domestic as well as 
public happiness of mankind so much depends, have, generally, 
if not universally, been excluded from any share in political 
transactions. It will also be necessary and properto exclude 
from the right of suffrage all those, who, from want of age, are 
supposed to be wanting in discretion — all who, from any legal 
disability are not suijuHs — at their own disposal. Those 
whom the law deems incapable of governing themselves, can 
claim no voice in governing the state — and certainly the 
interests of virtue require, that those should be wholly exclu- 
ded, who, by their crimes, have manifested a disposition totally 
corrupt, and by their conduct declared to the wortd, that they 
are no longer to be trusted. Indeed all who are, from situation 
in life, under the control of others so that they cannot be 
capable of acting their own opinion, ought to be excluded from 
the right of suffrage. But it is difficult to distinguish in this 
case. The control is an influence. 

If, from the nature of their situation, any class of citizens are 
placed under a sinister influence, not ordinarily to be resisted 
by persons in that situation, the class ought to be excluded 
the right. All act under some kind of influence, who act from 
motives ; but all influence is not inconsistent with the freedom 
of action. Some are capable of resisting an undue influence 
arising from almost any situation ; others not, and far the greater 
number in any particular situation are found incapable of re- 
sisting, and if the good of the community so require, the whole 
class ought to be excluded. If it be said, that the right of suf- 
frage is founded in the natural right of self-government, and 
is therefore not to be violated, the answer is, that if a society 
be founded in natural principles, the great end is the general 
utility, the greatest good of that society ; and for attaining that 
end, there is not a right, natural, civil, or political, abstractly 
considered as belonging to individuals, which is not subject to 
limitation. No one can justly insist on the exercise of that as 
a right, which evidently tends to the generalinjury of the com- 
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munity. But we must be careful not to mistake a partial for 
a general interest, the interest of a particular class or classes, 
for the interest of the whole. 

I am unable to persuade myself, that any distinction ought, 
in general, to be made between the right of suffrage and eligi- 
bility. 1 say, in general ; for a man may have placed himself 
in a situation, in which he owes a duty to society, incompatible 
with certain civil functions, and which the public good requires 
should not be suspended. A distinction of^ age also, which to 
abilities adds experience and maturity of judgment, may well 
be admitted. It is an honorary distinction, in which there is 
nothing invidious, and is yielded by mankind, in a certain de- 
gree, with general approbation. A distinction of other quali- 
fications is mostly invidious. It tends to introduce a distinction 
of classes, and to excite a degree of haughtiness in the candi- 
dates. The electors, in such a case, feel themselves degraded, 
and that their class, notwithstanding their right of suffrage, is 
unrepresented. 

If a character for abilities and integrity is to be considered 
the only qualifications for oiBce, they will be more assiduously 
cultivated. These are all- important to the people, and of 
these, in relation to the principal functionaries of the legislative 
and executive departments, the people are competent judges. 
The choice of a worthy character reflects honor upon them- 
selves, which they enjoy with the more satisfaction, as they 
are sensible of no restraint in the choice. From these consid- 
erations, I conclude, that the right of suffrage and of eligibility 
ought to be the same, or, distinguished by no qualifications but 
that of age, just mentioned. If in any state, different qualifica- 
tions are found to be necessary, the necessity must have arisen 
from the different nature of the government and the condition 
of the people. 

It has been the opinion of some, that all the officers and 
functionaries of the government may, with the greatest safety, 
and therefore on principle, ought to be elected by the people. 
This appears to have been the opinion of Mr. Jefferson. In a 
letter written by him in the year 1816, to a friend, on the sub- 
ject of a revision of the constitution of Virginia, he says,-" The 
true foundation of a republican government is the equal right of 
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every citizen in his person and property, and their manage- 
ment. Try by this, as a tally, every provision of the constitu- 
tion, and see if it hangs directly on the will of the people ; 
reduce the legislature to a suflScient number for free but orderly 
discussion ; let every man who fights or pays, exercise his 
just and equal right in their election — submit them to appro- 
bation or rejection at short intervals ; let the executive be 
chosen in the same way, and for the same term, by those whose 
agent he is to be, and leave no screen of a councili)ehind which 
to skulk from responsibility. It has been thought that the 
people are not competent electors of judges learned in the law, 
but I do not know that this is true ; and if doubtful, we should 
follow principle in this, as in other cases. In one state of the 
union, at least, it has long been tried, and with the most satis- 
factory success. The judges of Connecticut have been choseo 
by the people every six months, for nearly two centuries, and 
I believe there has hardly ever been an instance of a change, 
so powerful is the curb of incessant responsibility." 

The judges of the superior courts in Virginia are chosen by 
the legislature, and removeable by their own body only, for 
misconduct in office. If prejudice should prevail against the 
mode of electing judges by the people, he would then give the 
appointment to the executive alone. Upon this subject he 
says, — " Nomination to office is an executive function. To 
give to the legislature as we do, is a violation of the principle 
of the separation of the powers. It swerves the members from 
correctness, by temptations to intrigue for office themselves, and 
to a corrupt barter of votes, and destroys responsibility, by di- 
viding it among a multitude. By leaving nomination in its 
proper place among executive functions, the principle of the 
separation of powers is preserved, and responsibility weighs 
with its heaviest force on a single hand. After the members 
of the legislature and chief of the executive, the writer men- 
tions by way of example, the eleciion of the judges only by 
the people ; but the view clearly is to extend the same prin- 
ciple to the election of all the civil officers of the state of every 
grade ; and in pursuance of this view, he afterwards proposes 
that all county officers should be elected by the people of the 
several counties. 
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The principle he would pursue is " the equal right of eyery 
titi^en in his person and property and their management." 
This is no other than the right of self-government, which has 
1>een shewn to be the foundation of all political rights. It is 
certain that in all political establishments, we ought to follow 
principles ; but we must always remember, that they are the 
jprineiplps of social nature, of social man — that one principle is 
not to be pursued to the exclusion of others. They are all to 
be limited and mutually modified and adjusted, as the best in- 
tereifts of the community shall require. 

In all political institutions, the right of self-goyernment is 
limited, in some more, in others less. In a democracy, where 
ft is carried the farthest, the minority are governed by the 
majority ; and in a representative government, the majority 
lof the electors choose the representatives to the legislature 
against the will of the minority ; and a majority of these rep- 
resentatives make laws to govern the whole state. If the 
people, by the constitution empower the President to make 
appointments to office, it is no more a departure from the prin- 
'ciple of self-government, than it is to empower their represen- 
tatives to make laws for them. There is indeed this difference, — 
Ae representatives who make the laws, are directly accounta- 
ble to the people, and so is the President making appointments ; 
tiie officers, however, whom he appoints, are not so accountable, 
bat to such tribunal as the constitution provides. So far as 
relates to this principle, then, the questions are, whether a 
better selection for certain offices is to be expected from an 
executive appointment, or from popular elections ? and wheth- 
er a sufficient provision is made to hold the officers accountable ? 
If these questions be answered in the affirmative, then the 
public good, which ought to be an overruling principle in all 
political institutions, decides in favor of an executive appoint- 
ment. As to the precedent cited of the judges in the state of 
Connecticut, being elected by the people semi-annually, Mr. 
Jefferson must have been egregiously misinformed. The peo- 
ple of that state elected their representatives semi-annually. 
They also elected annually the treasurer and secretary of the 
state, the governor, lieutenant governor, and assistants or coun- 

eUlors, that with the governor who presided and the lieutenant 
24a 
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governor, formed their senate or upper house of legislature. 
All other officers of the state generally, except town officers 
so called, captains and subalterns of the militia, who were 
elected by the people and sheriffs of counties, were, before the 
late revision of their constitution, appointed by the concurrent 
acts of the two houses of legislature, and except getierals and 
field officers of the malitia, annually. Sheriffs were appointed 
by the governor and council, and removeable by them at their 
pleasure. The precedent, therefore, wholly fails. 

I readily agree that for the principle, where there is a prob- 
ability that an equally good selection will be made for any 
office by the people, they ought to retain the election, althdogh 
it might with equal safety be entrusted to some organ of the 
government. There will be many instances of this kind, 
besides those whose election has been mentioned in which the 
election will be better and with more propriety made by the 
people. Such will be the case with all the officers of a very 
numerous class of subordinate political institutions 6f which 
we shall briefly treat in the next chapter. We shall, therefore, 
consider here, of the appointment of those officers only who 
belong to the general government of the state. 

I fully agree that the general power of appointment to office 
ought not, as observed in a former chapter, to be entrusted to 
the legislature on account of the irresponsible nature of their sitp 
uation, in that respect, and the tendency which it has to a cor- 
rupting 'influence. Some will think that the nomination or 
appointment to office is not in its nature strictly, either a legis- 
lative or an executive function ; but it will be agreed that it 
better accords with the duties of the executive, than those of 
the legislature and will be more safely deposited with the head 
of that department on account of his prominent and single re- 
sponsibility to the people. There are powers required for the 
performance of some duties which do not seem strictly to be- 
long to either of the great departments of government, which 
yet do not require a distinct and separate department. These 
may be committed to some organ already established, with 
whose duties it will best comport, and where it will attach the 
greatest degree of responsibility, and, of consequence, the pow- 
ers will probably be exercised with a single view to th^ public 
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good — at any rate committing the power of appointment to the 
President does not violate a separation of the powers properly 
belonging to the several departments. 

The principal o£Gicers, for whose appointment a provision is 
to be made will belong either to the judiciary or the executive 
department. Of the propriety and expediency of the judges 
being appointed by the executive we have already treated. 

It will generally be found necessary for the more easy man- 
agement, and for the sake of simplifying, to distribute the 
business of the executive into several subordinate depart- 
ments, — as the department of state, of the finances or treasury, 
itikd others as they may be found expedient ; but for these it 
must be left to the discretion of the legislature to provide. The 
bead of these departments ought to be confidential ministers 
of the President, and under his inspection. Subordinate to 
these in each department there will necessarily be employed 
ibany officers, in whom great trust and confidence must be 
reposed ; but how can the President have a full confidence in 
those, who are imposed upon him by others, or be in any de- 
gree responsible for their character, either for abilities or in- 
tegrity ? It is therefore proper, the President should have the 
nomination of these ministers and officers ; and also, the power 
of removing them at his discretion as occasion may require. 
Indeed without this power of removal by the President, in ca- 
ses of delinquency, great loss and injury would frequently be 
mistained by the public before a proper remedy could be applied. 
^ Bat as there ought to be every rational check upon the exer- 
cise of power, that may, without too much embarrassment, 
guard it against abuse. The President's nomination, as^has been 
before observed, may with propriety be referred to the senate 
for their advice and approbation, without which the appoint- 
ment cannot be made. This provision should, however, be 
with an exception of temporary appointments to supply vacan- 
cies on certain occasions, and of some other to be provided 
ftn* by law. Although this advice is not of a legislative nature, 
it is apprehended not to interfere with any of the appropriate 
duties of that department, and to have no tendency to a cor- 
rupt influence on the members of the senate — and besides the 
general accountability of the President to the people, it will 
be an additional inducement to him to nominate to that body 
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none but those, whose known integrity and talents qualify 
them for the office. 

The President may, with the best intentions, be sometimes 
deceived in his information, for which he must not unfrequent- 
Ij reij upon others. In such case, the senators coming from 
all the different parts of the state, some of them may know 
of objections to the person nominated and prevent an improper 
appointment. It will also be a proper provision of the consti- 
tution, that the legislature should have the power to vest certaio 
appointments in the heads of departments, in the courts of law 
and on some occasions in the President alone. 

On a full consideration of this subject and the provisions of 
the constitution, that may bear upon it, we may fairly come to 
the conclusion that the President, who must feel a deep interest 
in the character of those to be appointed, and who must be 
supposed to know the nature of the duties to be required of 
each, and the abilities necessary to a proper performance of 
those duties, will be capable of making a better selection of 
suitable characters for the several offices, than can be made by 
the people at their elections; especially, as it is certain, a 
great majority of the electors must, in a great variety of instan- 
ces, act under a total ignorance both of the duties to be 
performed and of the characters and abilities of the persons 
elected, — and that such officers will, in their responsibility to 
the President, under whose inspection they mostly act, feel 
a more immediate aud powerful restraint upon their conduct 
than can be induced through popular elections. And when 
we consider that for misconduct in office, they are liable to 
removal by impeachment, to disqualification for future appoint- 
ments, and are further subject to punishment at law according 
to the nature of their offence, and to a reparation in damages, 
the provision for securing their accountability is as ample as 
human institutions will admit. We cannot, therefore, hesitate 
to say, — that under the restrictions proposed, the general ap- 
pointing power will be the most safely and beneficially entrust- 
ed to the executive. 

We cannot forbear again to observe, that the mode of appoint- 
ment to office here advocated, is not a departure from the 
principle of self-government considered as pertaining to a 
social being, the great end of which is the promotion of 
social no less than individual happiness. The maxim, however 
technical, will here strictly apply, — " Whatever a man does by 
another he does by himself." Where the principal is able to 
hold his agents sufficiently responsible for their fidelity and 
skill, his affairs may not unfrequently be better managed by 
them than by himself. This, with proper precaution will be 
found no less true of a people in their political situation, dian 
of an individual in a private station. 
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CHAPTER VII 



Of Subordinate Political Institutions. 



In every state of any considerable extent, there will always 
1(6 found many local concerns and interests, which, though not 
it variance with the general interest, of which indeed they 
(orm constituent parts, cannot be managed with propriety and 
$0. the general advantage by one central administration. For 
this reason among others, states have been divided into districts, 
severally organized with administrations adapted to -the man- 

• 

jigement of their local concerns, in due subordination to each 
((ither, and all to the general administration of the state. Such 
l^nerally subsist in this country in the several states of the 
onion, deriving their origin from similar institutions in England, 
the country of our own ancestors. In adapting them to general 
,eircumstances, they have received many alterrtions and im- 
provements, on which it is unnecessary to dwell. 
.., The first grand division is generally in these states, into 
counties, which are again subdivided into towns, so denominated, 
especially in the Northern states. This division, also, compre- 
hends cities, which are in fact only more populous towns, 
wd the local interests of which become more intricate and 
important in proportion to their population and wealth, requiring 
A different organization and more extensive powers. Ona 
{principal end in view in a division into counties, is the more 

eipyenient administration of justice. For this purpose the 
' 19 
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county is organized with a court, denominated the County Court, 
with a jurisdiction in causes civil and criminal, more or less 
extensive, under the supervision of the Supreme Court of the 
state. It is also generally provided that the trial in all causes 
pending before any superior court shall be had in their proper 
counties. By this institution, instead of a forced attendance 
of the parties at an extreme distance, as might frequently hap- 
pen, and at an enormous expense, which can be sustained only 
by the most wealthy class, justice in civil causes is brought 
within the reach of all ; and in criminal prosecutions it gives 
the prosecutor the advantage generally of having his witnesses 
to prove the charge, and the accused to prove his innocence, 
as we may say, on the spot. The powers of police, and the 
management of the local interests of the county, has been 
more frequently vested in the judges of the County Court, 
sometimes assisted by the sessions. In some states, the power 
has been vested in a board of supervisors, so called,, the mem- 
bers of which are annually elected by the people of the sererid 
towns in the county. Their powers and duties are determined 
and regulated by a general law. They sometimes exercise a 
legislative power, as in the imposing of taxes on the inhabitants 
to defray the expenses incident to the county. They have ajtoo 
the direction and regulation of public or county roadai. They 
sometimes act more in a judicial capacity, as in determintng 
the proportion which each shall contribute, and in what manner, 
where the law has imposed a common duty or burden on two 
or more towns. Such county institutions best accord with the 
nature of our free governments. 

- The next subordinate division is that of towns. Towns in 
these states have been so called from an analogy which they 
bear to towns corporate in England, of a lower grade than cities 
and of a different organization. In this country, especially in 
the Northern states, the towns are, for the most part, incorporated 
by a general law. In each state, therefore, the organization is 
uniform, and the powers and privileges the same. The organ- 
ization of these corporations, their powers, and the exercise of 
^ose powers ought to bear an analogy to the general govern- 
ment of the state as far as their subordinate situation and the 
end of their institution will permit ; and to attain that end they 



147 

must be vested with a certain portion of legislative and execn- 
five powers. The form of their government, for such it is, on 
however small a scale, ought, like that of the state, to be 
republican ; not of the representative kind, but a pure and 
simple democracy, in which the power of making local laws 
and regulations, and the appointment to corporate offices will 
reside in the people, the inhabitants of the town. 

It is proper that there should be appointed by law, a meeting 
to be held annually in each town for the election of town 
officers, and for the transaction of such other business as shall 
be found necessary, and within the limits of their powers. 
They will also be authorized to call meetings at other times 
on necessary occasions. Among the officers to be annually 
appointed, will be a town-clerk, and one — or rather a select 
board — ^whose duty it shall be to take care of the prudential 
affairs, and to carry into effect all the legal acts of the town. 
As to other town officers, how many there will be, and what 
the nature of their several offices, will depend on the powers 
vested in the corporation, and the duties enjoined. Some few 
of these 1 will mention. 

To carry into full effect such local regulations as the towns 
are empowered to make, and especially in what relates to 
the maintenance of peace and good order, civil magistrates 
will be found necessary. Such magistrates will be furnished 
through the justices of the peace appointed in every town by 
the proper appointing power of the state. — But there must be 
api>ointed by each town a constable, to be empowered by law 
to arrest disturbers of the peace, and to serve within his limits 
all process both civil and criminal, issued by a justice of the 
peace and also one or more officers in each to present and 
prosecute before some justice, all breaches of the peace and 
other offences committed within the town for which they are 
appointed. Such officer has sometimes been denominated a 
grand-juror. On the towns will properly be enjoined the 
duty of laying out, making and repairing roads, and of building 
and repairing bridges, within their respective limits, to perform 
which there must be an appointment of proper officers. It 
will also be made the duty of each town to provide for their 
own poor, agreeable to the provision of the general laws of 
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kp^riatordy fd u feiurte nd body ol reprcwBtetivHy t» W 
AOifellj ekreted by the freemen in the serenl waids* m 
nnmhem »fti\ in uneh Ibanner as sball be prorided bj the hvi 
of the Mate by which the coiporation is to be eo—t itiited. 
There inu»t al»o be an executive officer usuaUv called the aar- 
or^ to be elected annually by the freemen of the eity, adi 
elothed M^iih sufficient powers. 

The ffower of appointing to office may be vested geDeraHf 
in the If^gislature or in one of its branches, and perhaps in sons 
instances more properly in the mayor. Many officers wiD be 
necensnry ^ but to point them out with their several duties wouM 
bo tedious and uninteresting. I shall content myself with 
mentioning a few of them generally. There must be eiCy 
ningifitrntoii for various purposes ; an efficient police, with its 
officers always vigilcnt, i Iways on the alert; and a police court 
to lin almost constantly in session. Other courts will be ne- 
rf!ssnry, hut one will bo indispensably so, in a large and populoas 
city — a city court of common law, for the trial and decision of 
nil Nurli cnunnH, civil and criminal, as shall be submitted to their 
Jurindiction. The court ought to be of great respectability, and 
tlio judgoH to bo appointed, not by the city powers, but by the 
appointing powor of tho state, to hold their offices during good 
hidiavior, with (ixcmI and adequate salaries, and subordinate to 
llu* SuprcMiio (/ourt of tho state. 

It ban not Immmi my design to enter into minute details on the 
sniijrrt, luit to o\bil)it a brief view of these institutions, their 
organization, an<l the powora with which they ought to be 
f^ntruHtni. Knough has boon said to evince their general 
utility, and ovon nooossity ; and that tlioy may be better 
adaptod to tho managonu nt of tbo several local interests and 
ronooins, fro«piontlv varying with situation and circumstances, 
ihan oan l>o <^tVooto.l by an\ pmvisions of law under the general 
adnunistiation : and that thoy may bo so ordorod and directed 
a.s to i-ondov important sorvioos, and give efficient aid to the 
gonoral govornmont ol' tho state, of which they are always to 
ho oonsidorod oonMituont, though subordinate parts. 

Unt thoro is anothor viow, perhaps not loss important, to be 
takon of those institutions. In tho several districts of their 
^tahlishmont, whioh^ taken together, mre supposed to eover the 
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whole surface of the state, and to embrace all the inhabitants, 
die exercise of political power is brought down to the people, 
themselves. Here are held the primarj*assemblies of the peo- 
ple, severallj empowered to manage the affairs of their little 
communities. These assemblies are, in fact, the primary schools, 
in which the people practically learn what may, in a political 
sense, be called the science of self-government. Here the 
future statesman learns to exercise his powers of deliberation 
and discussion — and here the people acquire the habit of sub- 
mitting private to public opinion, to acquiesce in the decisions 
of the majority, so necessary to the well being of a free gov- 
ernment, without which all turns to faction, rushes into anarchy 
and finally into despotism, the last desperate remedy for more 
intolerable evils. * 



CHAPTER VIII. 



The Institution of Juries. 



In the institution of juries, I comprehend both the grand and 
petit jury as known in the laws of England and in the United^ 
States. 

The trial by jury is certainly of considerable antiquity in the 
English laws, from which we in this country have derived the 
institution. It has been often asserted that it made a part of 
the Saxon jurisprudence before the Norman conquest. On this 
subject, Mr. Crabb, in his History of the English law, observes,- 
" Whether the trial by jury existed among the Saxons, has, like 
many other matters connected with those remote periods, been 
a subject of controversy. From all the records that have been 
preserved from those times, it is clear that there was no such 
thing as a jury of twelve men sworn to give their verdict on 
the evidence offered to them." He further tells us, — " In 
criminal matters it is clear from a law of Ethelred, that a grand 
jury existed among the Saxons ; for the law directs, that twelve 
Thanes, with the sheriff at their head, shall go, and on their 
oath enquire into all offences, not charging any one falsely nor 
wilfully, nor suffering any offender to escape. From the con- 
dition of I the parties and the o£Gice required of them, namely,, 
(WcusarBj that is to make presentment of offenders, it is beyond 
all question that they had only to determine what offenders 
should be put upon their trial and what not."* 



* History of English Law, p. 35. 
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It appears probable that the trial by jury was introduced after 
the Norman conquest, and was extended and improved by slow 
degrees. In the reign of Henry I. about the beginning of the 
twelfth century, the trial by jury was r recognised in criminal 
suits ; but in civil suits it seems not to have approached very 
near to its present form until about the middle of the thirteenth 
century in the reign of Henry III.* In this reign we find that 
the office of the grand jury and their oath was nearly the same 
as at the present day. The jury system has since received 
many and great improvements, till it has been brought to its 
present state of perfection, in which it is justly considered the 
great palladium of liberty, and worthy of a special provison in 
the constitution of every free government.! 

la a mixed government like that of Great Britain, the inter* 
yention of juries, both in the prosecution of crimes, and in the 
decision of private rights, is a principal security to the subject 
against any dangerous power and influence of the monarchical 
and aristocratic branches. It is equally necessary in a republip, 
but for reasons somewhat different. In a republic the powers 
of government are supported, not by force, but by the sentiments 
of the people. It is necessary, therefore, to cultivate a 
sentiment of attachment to the government. — The powers of 
government are visible in the exercise only. — The mode in 
which they are exercised, either invigorates or weakens the 
sentiment. — The exercise of power is not in general agreeable 
to those who are the subjects of it. — The administration of 
justice without a view to the consequences, is austere and 
forbidding, rather than amiable and attractive, j: As more 
men are capable of feeling than reasoning, the first view is 
generally of something unamiable. The ministers of justice, 



♦History of English Law, p. 164. f Those who are desirous of further 
information on this subject will do well to consult this work here quoted, and 
Reeves' History of the Common Law. 

XJxtfStice when considered as a ])nvate virtue, that is, the rendition to 
every one of his honest dne, is dir»*ctly amiable ; whm considered in the 
distribution of punishments it is not so ; Ujo mind is r^iconciied to it from a 
view of the consequences merely, unless when the passion of reyenge 

excites a desire of retaliation. 
20 
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are the objects of these feelings ; — ^the ideas of una miable se- 
verity daily impressed on the minds of the people are not 
easily corrected by reasoning on the consequences.* 

Justice is administered for the redress of some evil, either 
public or private. The evil is past, and sometimes uncertain, 
or at least, of difficult investigation. The evil which is 
inflicted by the ministers of the law, is present and certain. 
The people cannot, consistent with an impartial administration 
of the law, have a direct control over them. These considera- 
tions have, more or less, a tendency to diminish that sentiment 
of attachment, which is so necessary in a republic. The 
institution of juries, in which is to be comprehended both the 
grand jury, who are to pass on the accusation and find it 
supported before the person accused can be put on trial, and 
the petit jury, who pass on the final trial, furnishes an adequate 
remedy. 

In the administration of criminal law, the institution of a 
grand jury has a very leading influence in a free government.! 
To guard the innocent against the infamy and oppression of a 
public accusation, and without favor to bring forward the guilty 
to trial for their crimes, constitutes the principal duty of the 
grand jury. Taken from the body of the people, and having, 
in the prosecution of ofiences, no interest but the peace and 
welfare of the community, as far as they are secured by the 
prevention of crimes, they are placed as a shield between the 
accused and the interested passions, or malicious attempts of 
private prosecutors ; and their intervention between the people 
and the officers of the law, who, from the nature of their 
employment, may, sometimes, be suspected of interested views, 



* Hangmen and public executioners, are universally detested. The first 
impressions which their actions make on tiie mind, — ^impressions of inhu- 
manity and cruelty, — are never effaced by reasoning on the justice of their 
actions or necessity to the community. 

f I do not recollect any institution among the ancients similar to that of a 
grand jury ; nor do I recollect to have met with any in any of the modern 
governments, that of the English excepted. It was as we have seen estab- 
fished among them before the Norman conquest. Crabb, ubi supra. Black- 
stone, Comm. 4. 302. 



155 

cm: at least, of a want of feeling, gives a facility to the execution 

of criminal law, and reconciles to the sentiments of the people, 

the necessary punishment of offenders. The punishment of 

the guilty, if, from an oppressive partiality in the prosecution, or 

an undue rigor in the execution, it meets not the acquiescence 
of the people, can have no salutary effect in society. 

It may be made a question, how far the person injured ought 
to be admitted to prosecute for the end of punishing. I appre- 
hend this will depend much on the state of manners, and the 
principles of the government. In a government supported in 
a great measure by force, and in a state of manners in which 
the mind is highly inflamed by every, the least private injury, 
and the passion of revenge is satisfied with nothing short of 
personal retaliation, it may be in a degree necessary to permit 
the person injured to prosecute his revenge at law, to prevent 
t\}^ fatal consequences of private malice. To restrain the spirit 
of personal revenge, and subject it to general laws, is a great 
point in the progress of society. Still, as prosecutions, for the 
end of punishment by the party injured, have a direct tendency 
to perpetuate a resentment of injuries, and to maker^ the law 
instrumental in the exercise of personal enmity, the practice, 
by no means, agrees with a general refinement of manners* or 
the humane principles of a popular government. The person 
injured ought to rest satisfied with a full security in the right 
of reparation. The right of punishment ought to be exercised 
solely for the prevention of crimes, and to be permitted to those 
only, who are selected by law for that purpose, and who are 
supposed to be capable of candor and moderation in their pro- 
ceedings. The practice of admitting common informers, who 
are to receive a share of the penalty as a reward for prose- 
cuting, is still less to be justified. The practice can never be 
necessary in any state of manners, nor is it justified by the plea 



* By refinement of manners is not meant the ettiquette of politeness merely, 
which may consist wilh many traits of barbarous manners. It consists with 
the modem point of honor, the practice of duelling to revenge personal af- 
froDts, and insults often imaginary. We ought rather to place a refinement 
of manners in the sentiments of humanity, and a general spirit of accommo- 
dation. 
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CHAPTEB. !• 



General idea of Law — Of the Law of Nature. 



The principal object in this book, wm be to take a brief 
view of the principles, and the obligation of the law of nature, 
of the law of nations, and the municipal law. 

Judge Blackstone tells us, that "law in its most comprehen- 
sive sense, signifies a rule of action, and is applied indiscrim- 
inately to all action, whether animate or inanimate, rational or 
irrational. Thus we say, the laws of motion, of gravitation, 
of optics, or mechanics, as well as the laws of nature and 
nations."* When we speak of the laws of nature, with Ve- 
spect to the universe, so far as it comes under our knowledge, 
we mean those apparent rules, agreeable to which, all its mo- 
tions and operations, in all its parts, are produced and directed 
in an unceasing series, regular, orderly, and uniform. The 
author afterwards observes, that " laws in their more confined 
sense, denote the rules, not of action in general, but of human 
action or conduct." Upon which, Mr. Christian very justly 
remarks, that " this perhaps is the oiily sense, in which the 
word law, can be strictly used ; for in all cases where it is not 
applied to human conduct, it may be considered as a metaphor; 



*1 Comm. p. 38, 
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and in every instance a more appropriate term may be found. 
When it is used to express the operations of the^ Deity ,^ or 
Creator, it comprehends ideas very different from those, which 
are included in its signification, when it is applied to man, or 
his other creatures. The volitions of the Almighty are his 
laws. He had only to will, " Let there be light, and there was 
light." When we apply the word law, to motion, matter, or the 
works of nature or of art, we shall find in every case, that with 
equal, or -greater propriety, we might have used the words, 
quality, property, or peculiarity." 

Yet from a degree of analogy apprehended, it is, unless 
limitecl by the riature of the subject, or the manner of expres- 
sion, generally understood 'in its most comprehensive sense. 
In speaking of the'^ laws of nature generally, we include as 
well the laws which are supposed to govern action, attending 
matter animate, orvinanimate, and which are sometimes called 
physical laws, as thbse laws which govern the actions and 
conduct of main, as a moral intelligence, and which are the 
aubject of our present enquiry. Between the former and the 
latter there is, however, a very important distinction. Wheth- 
er we suppose with so^ne, that the Creator, in the formation of 
the universe^, impressed on matter cer^in principles, from 
which it cannot depart, without ceasing to exist ; or with others, 
that according to a predetermined plan, the movements of the 
whole system, and every operation in all its parts, even the 
most minute, are effected by an immediate and constant exer- 
tion of the Divine agency ,-'or effective will of the Deity ; yet, 
here the law, as it respects the subjects, is a law, not of obli- 
gation, but necessity. The subjects are mere passive means 
or instruments, without will, intention, or power of resistance. 
No moral consequences are attached to the action. But the 
latter, the law of intelligent beings, the law of human conduct, 
i3 a law of obligation, not of necessity, as in the case of mere 
physical laws. Man has, indeed, a body, wonderfully organ- 
ized, and endued with animal life. As an animal being, he is 
subject to physical laws ; but he is furnished with intelligence, 
with a faculty by which he attains the perception of moral 
relations and their result in Hnfy^ in a ly^jnr to hu man actions. 
In copgidering 
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and in every instance a more appropriate term may be found. 
When it is used to express the operations of the^ Deity ,5 or 
Creator, it comprehends ideas very different from those, which 
are included in its signification, when it is applied to man, or 
his other creatures. The volitions of the Almighty are his 
laws. He had only to will, " Let there be light, and there was 
light." When we apply the word law, to motion, matter, or the 
works of nature or of art, we shall find in every case, that with 
equal, or greater propriety, we might have used the words, 
quality, property, or peculiarity." 

Yet from a degree of analogy apprehended, it is, unless 
limited by the nature of the subject, or the manner of expres- 
sion, generally understood ' in its most comprehensive sense. 
In speaking of the ^ laws of nature generally, we include as 
well the laws which are supposed to govern action, attending 
matter animate, orvinanimate, and which are sometimes called 
physical laws, as thbse laws which govern the actions and 
conduct ofmatn, as a moral intelligence, and which are the 
aubject of our present enquiry. Between the former and the 
latter there is, however, a very important distinction. Wheth- 
er we suppose with so^ne, that the Creafor, in the formation of 
the universe^, impressed on niatter cer^^in principles, from 
which it cannot depart, without ceasing to exist ; or with others, 
that according to a predetermined plan, the movements of the 
whole system, and every operation in all its parts, even the 
most minute, are effected by an immediate and constant exer- 
tion of the Divine agency ,-'or effective will of the Deity ; yet, 
here the law, as it respects the subjects, is a law, not of obli- 
gation, but necessity. The subjects are mere passive means 
or instruments, without will, intention, or power of resistance. 
No moral consequences are attached to the action. But the 
latter, the law of intelligent beings, the law of human conduct, 
13 a law of obligation, not of necessity, as in the case of mere 
physical laws. Man has, indeed, a body, wonderfully organ- 
ized, and endued with animal life. As an animal being, he is 
subject to physical laws ; but he is furnished with intelligence, 
with a faculty by which he attains the perception of moral 
relations and their result in duty^j^^^j^jj^to human actions. 
In a 
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is conscious of an obligation, or perhaps, we shall be as . dis- , 
tinctly understood, if we say, he perceives a duty, respiting, 
from those relations, to perform a certain action, or to pursue a 
certain course of actions. This, which is properly called moral 
perception, is found to be common to the whole human race; 
although more or less clear, more or less comprehensive 
in different men, according to their different susceptibilities 
and means of improvement. Hence is derived the general 
notion of a moral, which, by way of eminence, is called the 
natural law, or the law of nature. All who are capable, of difi: 
cerning the law, are capable of discerning the obligation. 

Some authors have, with great propriety, taken a tworfold 
view of the law of nature, as a moral law. They have first 
considered it as a law universally binding on the consciences , 
of all men, in all cases, and without exception to be obeyed, 
agreeable to the end and intention of the whole law, as maniT 
fested by the Creator, the Omniscient law-giver, and judge of 
all human actions. Taken in this view, as universally bindipg 
the conscience, it is called the internal law. Again, they 
have considered it in relation to man in society, and under 
civil institutions ; and here they find certain rules admitted, 
that seem to be exceptions to the general rule. These relate 
to those duties which are denominated duties of imperfect 
obligation, and are principally comprehended in the duties of 
benevolence. In cases of this kind, the law of nature permit^ 
each individual to judge for himself; it does not permit tp 
others, whether individuals, societies, or communities, the rigb^ 
ultimately to judge of the duty, or to compel a performance* 
In this view, they have called it the external law of nature. I . 
shall treat of these in the same order, — and first, of the interi^l.. 
law, as that which is universally binding on every conscience.,.. 

It has, I believe, been generally holden, and with the utmost,, 
propriety, that this law has its origin in the relation nqcessarilj^..^ 
subsisting between the Creator and his created intelligence^^^ 
the human race, and in those moral relations, which, ^ai^^j^ i) 
made to sustain, and is capable of sustaining, with a constant 
regard to the great end and design apparent in his moral coa- ^ 
stitution, his true interest and happiness. . . ^^ 

It has been mug^h^^p^^^^^^^w^^ constitutes moral obligjiUftft^^ 
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0r ynhf a man 19, in any instance, obliged by the law of nature, 
toperform a certain action ; altliough I apprehend the difference 
is more apparent than real, and has arisen from the different 
abstract, as well as practical views, which different writers have 
taken of the subject. Some have asserted that moral obliga- 
ticm arises froA the fitness of things — a moral fitness. Do they 
nean by this an abstract, antecedent fitness, which, in some 
njrsterious way, imposes an obligation on moral beings, and in 
a conformity to which only all virtue consists ? Or do they 
mean that moral obligation arises from the moral relations, in 
which alone can moral obligation be found either theoretically 
•r practically ? Others tell us, that the will of God is the sole 
foundation of moral obligation, and have so expressed them- 
selves, as to be often understood to mean an irrespective will. It 
IS' unquestionably true, that the whole system of natural law, of 
which we are treating, was established by the Creator, agreea- 
bte to his will, and that it has its binding force on the creature 
nan agreeable to that will ; but the question practically id, 
upon what is moral obligation foundea, or, from what does it 
arise in that system. 

And here I think we need not hesitate to repeat, that if 
arises from the moral relations existing, and in all cases embra- 
cing the relation between the creature and the Creator, and the 
design and end of that system — the interest and happiness of 
die subject. The divine will, as a moral law, cannot for an 
infstant be supposed without a reference to those relations, for 
which provision is made, and to the end and design so appa- 
rent in the whole constitution. In a practical enquiry, in any 
ease, after the obligation, resort is had to the existing moral 
relations, A duty is perceived to result from those relations, 
and because the duty is so perceived, it is concluded to be 
die will of God, that the duty should be performed. In this 
ease — ^for I speak not here of positive revelation — ^it is not the 
kftown will that indicates the duty, but the duty perceived in- 
dicates the will which completes the obligation. 

Accordingly, those appear to me to be the most correct who 
have holden, that to constitute the efficient of moral obligation, 
diere is necessarily associated in the result the notion of a Su- 
preme ptiwer or Being, rightfully ordaining the law and requiring 

tl 
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obedience ; that without this association there might arise i 
question of utility, the end of all moral action, but there couid be 
no conception of duty or moral obligation ; that in the case of 
natural law that Supreme! power is perceived to be the greit 
Creator of the universe, who made man and established him in 
a situation to sustain those relations, individual smd «ocial, from 
which both his private and public duties result, and which point 
out to him the laws of his nature ; that thia is also accompanied 
with a sense of gratitude to the beneficent Author of existence, 
which becomes a leading and powerful inducement to obedi- 
ence. This mode of accounting for the efficient of moral obli- 
gation supports the dignity of the law, and with energy brings 
it home to the mind. There is, indeed, no very material dif- 
ference between this opinion and that which makes the will 
of God, as above explained, the foundation of moral obligation. 
The difiference appears to arise, principally, from the manner 
of expressing an abstract notion. To say that the will of God 
is a law to man, necessarily implies the supremacy and authority 
of the law-giver. Another ground of difference may be found 
in a fondness for definition. The notion of moral obligation 
may be explained, but is too complicated to admit a concise 
scientific definition ; yet writers have frequently attempted so 
to define it ; and each seizing that idea embraced in the term 
which appeared to him most prominent, placed it in his defini- 
tion to the neglect or exclusion of something equally or more 
important. 1 believe every definition, which has been attempt- 
ed upon this subject, leaves something to be sought. Some 
seem to have excluded every thing but the will of the law- 
giver ; and those who have laid the foundation in an antecedent 
fitness of things appear, at least as far as they can be apprehend- 
ed, to place that will in subordination to their principle. Some 
have laid the whole stress on the moral relations ; while others 
have found the obligation in utility only. There can in this case 
be no obligation on the subject, man, without a law, — no Uw 
without a law-giver, who is God. No obligation can attach 
independent of the moral relations; nor can it exist without a 
regard to utility, the end and design of the law ; for what obli- 
gation can attach on a moral being to perform and act to no 
end, for no manner of use ? We may here repeat, that ih%^ 
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4itiH^ of any class of actions, that is« their general tendency 
to promote human happiness is a sure, I may say, the only sure 
test, that the rule requiring them is a genuine law of nature. 
We may also here observe a material difTerence between the 
law of nature as a moral law, and the municipal law. The lat- 
ter, formed to direct the actions of the subject to a certain 
tftbject, requires simply obedience, and judges of that obedi- 
ence by the external act, and no further regards the intention ; 
the former, the law of nature, requires with obedience a regard 
to the end of that law, and judges of the obedience by the in- 
ternal act, the intention. The latter is satisfied with prudence 
din obeying, — the former unites prudence with benevolence. 
' Yattel, in his introductory discourse, has laid it down as a 
igeneral law of society, the law of social nature, '^ that each 
. ahould do for others what their necessities require, and they 
>are capable of doing without neglecting what they owe to them- 
selves".* This seems intended by the author as a most general 
or universal rule ; and yet if intended to apply to the internal 
law, I think we may lay down a rule still more general. That 
it is a law of social nature, that each should so direct his con- 
duct in all his actions, that they shall tend to the general utili-- 
.iy, the general interest and happiness of man. The exception 
expressed in the former rule is certainly just, but it is clearly 
implied in the latter; for, were every man to neglect the duties 
:which he owes to himself, or wholly to sacrifice his own in- 
terest and happiness, in his endeavors to promote the interest 
jand happiness of others, it would, instead of augmenting, tend 
to diminish if not destroy the general happiness ; especially 
as no one is equally capable as in his own case, of judging 
what will contribute to the happiness of another. And yet 
diere are cases in which the law of social nature requires a 
-sacrifice to be made. Self preservation is at least one of the 
first diities. It nevertheless, sometimes, becomes the duty of 
ooe man to expose his own life, to a certain degree, to save 
the life of another in imminent danger. There are other in- 
stances, in which it may be the duty of one man to make no 



* Law of Nations^ Preliminariea. $ 10. 
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inconsiderable iacrifices to r^ieve the neeeipit^CA oC ndhnrn 
Such instances will readily occur, and must be left to jMrery 
man^s conscience. 

It may be said, that general utility, the general happiitess of 
the whole human race is an object too vast for the iimitjed 
faculties of man ; that if it be considered as a general rule, 
and that all our actions are to be directed to its attaiiun^nC, 
the rule is of too general a nature to be apf^ied tp itma^dMLte 
action in any case. It is true that a general, is sever the 
immediate rule of action, nor is general utility tjbe pi^arj^ if 
I may use the distinction, but the ultimate end to he kept in 
view. Such is the constitution of our nature, that the priBMry 
end in view is the immediate utility of the agent himself ; and 
thence extending to his family and connexions of kindred and 
society, until it embraces the community of which he ia a 
member, and thence the whole human race. The interesta of 
all these he identifies with his own, or participates in them ac- 
cording to their estimated importance in securing and perp«(Uia- 
ting his own happiness. Now in any community the bappi- 
ness of the whole consists in the happiness of all its parts. It 
has its commencement with individuals; it depends on the 
exertion and actions of individuals, and the general direction 
of those actions. To give a proper direction and tendency of 
all to the same end, some general rule or rules are neceisary 
to be observed. 

The first rule for the attainment of this end, is that rule of 
the civil law, — ^^ so use your own right, that you injure not the 
rights of others." This is not only a rule of the civil law, but 
is a general rule of the law of nature, subordinate to the more 
general rule, which requires that all the actions of individuals 
be so directed as to promote the .good of the whole. Each 
individual is supposed best to understand what will contribute 
to his own interest and happiness, and the individuals of any 
society, what will most contribute to the interest and prosperity 
of their society, and they will pursue their own interest with 
more alacrity as well as knowledge. All have an equal- right 
to the pursuit, and to make use of the proper means ; but if no 
limits are set to the manner of pursuit, some may usurp or 
monopolize the means to the deprivation of others. They, may, 
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tpwporarily, i»er«sitiie their owa enjojmentBj but are eohsUntty 
exposed to the same depriFation by a more powerfal usurper. 

The law of nature furnishes a remedy for this state of things, 
m the applieation and observance of the general rule above 
nentioned, — ^^ so use your own right, that you injure not the 
rights of others^'. A general observance of this rule afibrds to 
every one the liberty of pursuing, by all just means, his owa 
ioterent, in the way he judges most suitable to his situation, 
and in that peace and security which constitutes no inconsider- 
able portion of individual happiness. It is, however, a mere 
rule of forbearance, and embraces only that prudence, which 
10 required by the municipal law. But to fulfil the plan of 
nature something further is necessary, and that is benevolence, 
which augments and gives a peculiar zest to social and indi- 
vidual happiness. To unite benevolence with prudence, which 
16 the consummation of the law of nature, that all the actions 
of man be directed in their tendency to general utility, or in 
other words, to promote the happiness of his species, becomes 
indispensable ; and, as the happiness of the whole, consists in 
the happiness of all its parts, this rule is emphatically ex- 
pressed in that command, — '^ Thou shalt love thy neighbor as 
thyself." It was said that the rule of forbearance, above 
mentioned, is a subordinate part of this more general rule ; and 
it may be added that it is preparatory to it, as the forbearance 
of injuries, in the order of things, precedes acts of benevo- 
lence. 

It was, indeed, before observed that general rules, although 
very important in forming a system of ethics, do not come in 
immediate contact with human action. To explain this more 
clearly, it is a rule that every man be holden to perform his 
agreements with others ; it is also a rule that he shall make 
reparation for injuries. These may be called specific rules of 
immediate application ; and although they tend to the same 
end, — ^the general utility ; yet a man, in fulfilling his agreement, 
•r making a reparation for injuries, may have no regard to the 
general utility, nor respect for the common good ; but may 
yield to compulsion, or act solely from a regard to his own private 
ittterest, under present circumstances. But although general 
■detare not the immediate roles of actioo, yet they are inten- 



ded to bave an important and extensive influence on biman 
eonduet. This we will endeavor to illustrate in the present 
instance, and to show how, by the operation of this general 
rule upon the mind, the whole course of action, and eonduet 
of the agent, is influenced and directed to the promotion of the 
general happiness. By a frequent contemplation of the rule, 
and the excellence of the end to which it directs, a benevolent 
disposition is acquired ; the mind becomes habitually disposed 
to do good to all, which is, to promote general happiness. This 
benevolent disposition fixed in the mind of any one is a con- 
stant desire to do good to every human being witbin the sphere 
of his action and the reach of his power ; the only way of 
accomplishing the great end permitted to his limited capacity. 

Although in the common concerns of life, the interest of 
the agent and his connexions, more or less remote, is the pri- 
mary and immediate motive to action, yet this benevolent dispo- 
sition, become habitual, is a constant bias upon his mind, inclin- 
ing it to beneficence, gives the ultimate direction to his every 
action, and stamps his whole conduct with the character of be- 
nevolence. What renders this principle dear to the benevolent 
man is, that with a consciousness of acting agreeable to the laws 
of his nature, he derives from his benevolent acts, a more exal- 
ted happiness than he is capable of communicating, and which 
strongly attaches him to the objects of his beneficence, the 
occasions of that happiness. It needs hardly to be suggested, 
that in proportion as this disposition to benevolence is embraced 
generally by the members of any community, will the happi- 
ness of that community be extended ; and in proportion as it 
is embraced by mankind in general, will the happiness of the 
whole human race be promoted. 

Although the municipal law must be satisfied with the pru- 
dence of the subjects in obeying, because it cannot scrutinize 
the conscience or the disposition of the heart ; yet it is only 
where this benevolence of disposition prevails generally in a 
state, that not only the ordinary laws, but all just and necessary 
requisitions are cheerfully obeyed, with a sense of duty, and a 
zeal in its service, that gives facility to its enterprises, success 
to its measures, and insures the general prosperity, as far as 
any thing can be insured under human institutions. Under tb* 
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influence of this principle, this benevolence of disposition, 
united with honor, and without which, honor is but t dazzling 
meteor, oft blazing to destroy, the true patriot has at all times 
dedicated his services, and on great occasions, even his life to 
his country, with a self devotion that has embalmed his name 
in the memory of all generations. Thus it is sufficiiently ex- 
plained how the general rule, superinduced upon the speeifie 
and immediate rules of conduct, by affecting the disposition 
of the agent, qualifies his actions, and unites private with the 
general interest. In the same manner the universal rule, that 
we are bound in all things to obey the will of God superinduced 
upon both the general and the specific rules, brings home to 
the mind and enforces the obligation in all cases. Such are 
the principles and obligation of the law of nature, considered 
as the internal law, which comprehends all the duties of man, 
and for the performance of which he is holden accountable to 
the Omniscient Lawgiver and Judge. 

The external law considers those duties, only as man is 
accountable to his fellow men for their performance. In this 
view, duties are distinguished into two classes, — ^perfect duties, 
or duties of perfect obligation, and imperfect duties. To every 
duty there is a corresponding right, that is, if one person owes 
a duty to another, that other has a corresponding right to de- 
mand the performance. In all cases of perfect duties, he, to 
whom the duty is owing, has a perfect right, aright to constrain 
him who owes the duty, to perform it. This class comprehends 
all the duties and rights of justice, whicn are the great objects 
of all civil institutions and laws. If one owes to another an 
imperfect duty, that other may ask as a favor, but has no right 
to compel the performance. This class comprehends all the 
duties of benevolence. The rules of the external law exempt 
this class of duties from the jurisdiction of all civil laws 
and human tribunals. No man is holden accountable in the 
sense of being amenable to any of his fellow men or to 
society, for their neglect or performance. This distinction is 
founded in the highest reason and utility. It was before ob- 
served to be a general rule of natural law, '' that each should 
do for others what their necessities require, and they are capa- 
ble of doing, without neglecting what he owes to himself," 
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wbiefa itielades his natural and neceasarj eonneiribna in totfieff # 
At far as relates to his fellow men, each is by the law cif na« 
ture constituted on this subject the sole judge ; he is amenable 
onljr to Ood and his own conscience. It is a ease, in wbieh 
from the very nature of the thing, others are incompetent %9 
judge. The law of nature has therefore denied to man tb^ 
right of enforcing these duties by constraint. Were it (ytber^ 
wise, natural liberty would no where be found among men* 
Indeed it would change the nature of the duties, and reduce 
acts of benevolence, from the rank which they now held 
among the highest virtues, to the grade of necessary actions. 
This we constantly see exemplified in those laws, by which 
the community make provision for the necessitous and the pe* 
lief of the unfortunate. The individuals, who are called to 
contribute to the relief, act under the constraint of law, and 
however cheerfully they may contribute, it is a necessary adt 
of obedience to the law. The benevolent act is the act of the 
community, which being composed of moral beings, sustains 
the character of a moral person, and is a subject of moral 
obligation. 

When it is said that man is not accountable to his fellow 
men for the performance or neglect of these duties, it is meant 
only he is not amenable to them or to any human tribunal ; yet 
from the deep interest which every one feels in his own char- 
acter, from the irrepressible desire of the approbation and 
dread of the censure of his fellow men, which nature has 
implanted in the breast of every human being, there still re- 
mains a strong sense of accountability ; but it is a moral, not a 
legal accountability. From this view of the subject it will be 
readily perceived that the rules of the external, do not in any 
way operate as an exception to the obligation oi the internal 
law, or in any way to diminish its force. The laws of nature and 
the obligations which they impose, are as immutable as the 
Supreme Being by whom they are ordained. When we say 
the laws of nature are immutable, it must be understood of the 
laws themselves ; not of their application. The subject to 
which any rule of the law of nature is to be applied may be 
changed, in which case the same laws of nature direct, a 
correspondent change in the application of the rule. Of this, 
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Hv^ ' bftve inbtftt^irable - iiuitanees -ohder bumaii insiitutioiii 
and -their' various changes. Human institutions, «i we h«v« 
formerly seen, are indicated and rendered necessarj bj the 
laws of nature, but the model of these institutions is ever 
left to tbe will and the wisdom of man. All political and. eivfl 
rights and duties^ have their foundation in the law of nature ; 
but they are permitted bj the same law to be modified and 
varied, to tbe nature and end of those institutions. Thus tbe 
subjects to which the rules of that law ai*e to be applied, ar« 
varied, and this rendera it necessary, that there should be a 
correspondent variation in the application of the rules. Civil 
institutions left to tbe discretion of man, may be as different 
as the manners, habits, and opinions of the different people, 
by whom, or for whom they are formed, and yet all be within 
the limits, and receive the approbation of the laws of nature, 
the great end and design of which is, through individuals, 
societies, and nations, to promote under human institutions, 
tbe happiness of the human race. It will be sufficient, here, 
to mention one instance, which was noticed on a former occa- 
sion, — of a total variation in the manner of applying the rules 
of natural law, rendered necessary by a variation of the subject 
in. the progress of human institutions. In a simple state of 
society, short of that imaginary independence, which has been 
called a state of nature, before the improvement of civil insti- 
tutions, every man is, by the law of nature, as it operates in 
such society, in most cases, a judge in his own cause, and the 
avenger of his own injuries. If another violate the laws of 
nature to his injury, he for himself applies the rule, judges of 
the injury, the measure of satisfaction due, and is empowered 
to carry that judgment into execution. In an improved state 
of society, and a more ample provision of civil institutions 
and laws, this manner of applying the rule is no longer tolera- 
ted. Every man, in cases of injury, is required to submit to 
the decision of others, — to the civil tribunal, whose duty it 
is made to judge of the injury, apply the rule, and determine 
what measure of satisfaction is due ; and that judgment must 
be executed by an appointed civil officer. The same thing 
is to be observed of all the rights of justice ; of all claims of 

right,. natural, civil, and political. They are to be submitted 
22 
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to the appointed tribunals, and the rules applied in a manner 
agreeable to the modification of those rights by the civil insti- 
tution and laws. 

I will here conclude this brief sketch of the law of nature, 
its principles and obligation, bj repeating that it is the ordina- 
tion of God in the constitution of human nature. — It is his 
will manifested to men in his works. — ^^ It is a law," as it has 
been forcibly observed, ^^ binding over all the globe, and at all 
times. No human laws are of any validity^ if contrary to this ; 
and such of them as are valid, derive all their force, all their 
authority from this original." * 



'*1. Bl. Comm. 41. 
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CHAPTER II« 



Of the Law of NationiL 



Dispersed over the earth, it is impossible that mankind should 
have continued united in one society. Local, and other cir* 
circumstances have occasioned a division into states and nations, 
independent of each other, without that common interest and 
united councils*^necessary to the individuality of the whole as 
one people. When thus separated and formed into states, 
each assuming a national character, they sustain various rela- 
tions towards each other according to their various situations, 
contiguity, reciprocal wants, and mutual or opposing interests. 
Between independent states, various circumstances of necessi- 
ty or convenience, induce an intercourse more or less frequent 
and intimate ; but such intercourse could not subsist at all, or 
certainly with any degree of security, without certain rules, 
which each should be bound to observe toward the other. 

Nations are, in regard to each other, in a situation similar to 
that of individuals, in the state of nature supposed to have 
existed previous to any social compact. Each nation becomes 
such by the social or civil compact of its individuals, which, 
whether ever formally made, or only implied from a customary 
association long continued, is always held to be binding on every 
person belonging to the same community. As nations are con- 
stituted of beings social by the laws of their nature, nations 
necessarily assume, in respect to each other, a social character. 
Hence, they are capable of sustaining social and moral relations, 
from which result reciprocal moral duties, and through which 
they are mutually holden amenable to the laws of nature ; but 
in a manner different from individuals in a state of society, and 
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more especially, under a regular administration of civil govem* 
ment and laws. It has been observed, that the law of nature 
differs in its application, as the subjects differ to which it is 
applied. Nations are considered as wholly independent,— 
each of the other, — each as sovereign. They neither have, 
nor acknowledge any common judge or superior. But such 
is not the situation of individuals in any known state of soeiety, 
be it ever so rude, and that whether the society has been form* 
ed by express compact, or by tacit consent, by custom witnessed 
by long usage. In the rudest state of society, there are some 
rules, by the whole held to be compulsory on individuals, and 
although these rules may be few, and the means of compulsion 
Weak, so that it verges towards a state of individual indepen- 
dence, yet it is very distant from that state of independenoe^ 
which is alone acknowledged among nations and in which: their 
Sovereignty consists. Hence, arises a principal source' of differ^- 
ence, between the relations of the individuals of a eomiminiljF| 
Mtkd those of independent nations. A community or stete of 
which a nation consists, is composed of individuals associated hj 
compact, for their mutual benefit, their relations between tbe<i^ 
dividuals, from which result, their rights and duties are often 
dictated, and always modified by human institutions, intendeid to 
|nt)mote the common interest, and each member has for this end 
Bubtnitted to the direction and control of the whole. The rela- 
iiohs between independent nations are^not originally dictated 
or modified by compact. Their origin and modifications are. a 
consequence of the social nature of men, of whom nations are 
composed, and of the situation in which they are placed in 
respect to each other. From these relations, th^s viewed, 
jresult the reciprocal rights and duties of independent nations, 
and the duties are made obligatory upon them, as are the dudes 
of individuals, by the laws of nature applied agreeable to the 
difference of the situations and circumstances, that is, agreeable 
to the difference of the subjects. 

The law of nations has usually, and with a sufficient degree of 
propriety, been reduced under three heads. First. The neeea- 
<0ary, or as it is often denominated, the internal law of nations. 
Secondly. The conventional. And thirdly. The custom- 
liury law of nations. The necessary or internal law of nations. 
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JH MialogDus to the internal law of nature, of which we treated 
in. the preceding chapter^ on which Yattel observes, ^^ It is 
necessary because nations are absolutely obliged to observe 
it*. This law contains the precepts prescribed by the law of 
nature to states, to whom that law is not less obligatory than 
to individuals ; because states are composed of men, their res- 
joluHions are taken by men, and the law of nature is obligatory 
io all men, under whatever relation they act." ^ 

The law of nature, thus applied to nations, has the same 
i;preat end in view, — the general interest apd happiness of man, 
and embraces the same general law of society, ^^ that each 
should do for others, what their necessities require and he is ca- 
pable ot doing, without neglecting the duties which he owes to 
Jiimself." This general law, properly applied in the manner be- 
fore suggested, is no less bind ins: on nations than individuals. In 
tjieapplication of the law of nature to nations, there exists asimi- 
Jlar distinction between perfect and imperfect rights and duties. 
•The difference principally consists in the manner, in which the 
I4W of nature gives effect to those rights, and in which these 
dnttes are required to be performed. This difference extends 
(0 both classes of rights and duties, as well to the duties of 
befievolence, as to the rights and duties of justice ; but is most 
4)))vioua in respect to the latter. Between independent nations, 
90; authoritative tribunal, can, as in the case of individuals in 
fSlFil society, be intervened, to decide their conflicting claims, 
and give redress to the party injuried, without a prostration of 
natiaoal independence, which the law of nations necessarily 
holds to be sacred and inviolable on all occasions. Each nation 
jfi therefore constituted the sole judge of its rights, of their 
violation by others, and of the manner, means, and measure of 
i^edi'ess* In case of a dispute arising between two nations, 
^ther nations may interpose their good ojQSces to effect a recon- 
ciliation, but are not permitted an authoritative interposition to 
impose constraint on either party. Hence it follows as a ne- 
cessary consequence that in a case of war between two nations, 
all other nations, as they are not permitted to judge of the 
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right of either, are bound in their condaet towtrds'diifr MK^ 
gerents to consider both as having a just cause. If, howeV«r, 
a belligerent, contrary to the law of nations, should iise bis dwn 
rights against his enemy in such a manner as to injure the 
perfect rights of another nation, that nation is at liberty to see 
redress in such way as it shall deem proper. It may be, and 
often is, a justifiable cause of war. For it is no less a rule ef 
the law of nations than of the law of nature, that erery one 
should so use his own right that he injure not the rights of 
others. The rule is however applied with some differenee, 
arising from the independence of nations and the necessity of 
their situation, in consequence of which, somq restrictions art 
laid on the usual intercourse between neutrals and belligerenti^ 
of which the neutral, as it tends to the common advantage, has 
no right to complain. With these, and some other modifieattonfi 
of the law of nature in its application, according to the differ^ 
ence of the subjects, and which in this brief sketch it is- not 
necessary further to specify, it is called the voluntary law tt 
nations ; because, by its rules are to be decided what duties 
each may require of others, what duties each is obliged to per^ 
form, and to which, therefore, all ought voluntarily to submit* 
In this view it is also called the external law of nations ; and 
though, like the external law of nature, it does not extend td 
all that is required by the internal law, yet it does not dispense 
with the internal obligation, which remains to its full esteill 
binding on the conscience. 

A nation, as well as an individual, may lawfully renounce?, 
in favor of others, or compromise its own rights. Any ftrO 
nations may, therefore, by treaty, vary the voluntary law in 
relation to their conduct towards each other, and so ht estab^ 
lish a new law to themselves. This law is called the convi^^ 
tional, sometimes the arbitrary, law of nations, and is ftiltf 
obligatory to the contracting parties, provided it in no #fee 
violates the perfect rights of others, or the duties which ekdi 
owes to itself. 

Under the same restrictions, a custom that has bbtalnetf 

in practice between nations, becomes in virture of a tKcit 

consent, mutually binding on those, and only those WKo 
have adopted it ; but that obligation may, in general, be dis* 
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dbo^edbj m public declanation of either of the parties to the 
/Bittfitom that they will no longer observe it. Such customs 
oonstitute what is denominated the customary law of nations* 
TbiS) as well as the former, is, in strictness conventional ; the 
one being established by the express, the other by a tacit 
Agreement of the parties ; and both derive all their validity 
from the natural law as applied to nations. No custom, however 
long, however universally it may have obtained, if not founded 
pn the principles of natural law, if it will not endure the sure 
test of the law, in its tendency to promote the general interest 
of mankind, can justly be considered as belonging to the gen- 
eral-law of nations; and yet such customs have prevailed 
generally, I may say universally, and still prevail to a great 
^extent among the nations of the earth, and from their general 
(prevalence have been considered as the dictates of nature, 
end received as her genuine laws. Qf these customs it will 
be sufficient to mention those which governed the rights of 
iwar, anciently received as the universal law of nations. This 
lew subjected in full right to the conqueror, the life, liberty, 
and property of the conquered. To grant to a captive enemy, or 
i| conquered people, their lives in exchange jTor perpetual servi- 
tude, or for the payment of a perpetual tribute, was considered 
ae an act of clemency, a humane relaxation of the right of the 
etwoqueror, — ^proof of the high antiquity of this custom, and its 
general prevalence we find in Homer, the most ancient profane 
writer whose works are extant. We meet with allusions^to 
tke right of the conqueror, and instances of the rigid exer- 
cise of that right, in almost every page ; nor does the author 
ence bint a suspicion of its being wrong, or a deviation from 
tbe principles of natural justice. A plenary proof of its stiU 
higher antiquity we have in the writings of Moses. In that 
bistory we find the same law of war prevailing in the very 
lofiMicy of nations. In the code given by him to the nation of 
Iprael, foe reasons of religion, to guard against the introduction 
of idolatry, a relaxation of the strict right of the conqueror 
ae..tbea held, was prohibited to a certain extent. 

Of the nations that dwelt in the land of their inheritance, 
t]^7 were commanded to destroy every thing that breathed.* 

* I>«ut zz. 16. and viL 2. 
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If they went out to war against a remote nation, Aej w«ra 
directed first to offer terms of peace. If the nation anbmitted, 
it was to be made tributary. If the offers of peace were re- 
jected, they were commanded by an ordinance of their law to 
smite erery male with the edge of the sword, — ^but to take the 
women and children as captives, — that is for riaves.* By 
another ordinance, they were commanded, in addition to the 
males, which was construed to extend to the adult males only, 
to kill every woman who had known a man. We may lean 
how inveterate this custom had then become, when we find it 
was not deemed fit, or perhaps safe, to attempt its abolition in 
that nation, even by divine authority. Such is still the right 
of the conqueror as acknowledged by the received law of 
nations, throughout the dominions of Africa, and the greater 
part of Asia. The same law is admitted and carried into 
execution by the aboriginal nations and tribes of the Ameriean 
continent, with augmented barbarity. But among the nations 
of modern Europe and their descendants in other parts of the 
world, improvement in knowledge, refinement in manners and 
morals, and a more humane religion better understood, have 
nearly banished reproaches of this nature from their inleroaK 
tional code ; we cannot say, entirely, while the Tork is sidier* 
ed to remain an exception, and the inhuman trafic in sUt^bis 
yet tolerated by some nations of civilized Europe. 

It was observed in a former chapter f that a custom in any 
nation has its origin in the common feelings and sentiments of 
the people, and if we find the same custom prevailing iiDiver^ 
sally among all nations, it is a proof that the same feelings and 
sentiments are universal, and may be admitted as a proof that 
soch custom is a law of nature on the subjects whieb it embra- 
ees. But it is further observed, that circumstances very g^n* 
eral may produce a perversion of feelings and sentiments^ 
equally general. To such a perversion of feelings and sen* 
timents, the custom under consideration, unquestionably owes 
its origin. 

It may not be uninteresting briefly to examine the eircum- 
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stahees whioh gave rise to so general a perversion* These 

circumstances will readily be perceived in the view taken in s 

former book, of the first rude state of society. It may be 

proper, however, to consider that state with a more particular 

view to this subject. Many tribes, and even considerable na-^ 

tions, even at this day, remain in that rude state in which we 

can scarcely discover any trace of civil institutions, and of 

civil subordination. Whatever may have been the original 

dtuation of mankind, we cannot find that any nation or tribe 

have been exempt from that rude and barbarous state. It is 

the state from which all nations have commenced their improve^ 

ments in the arts of life, all their discoveries and refinements 

io Social and civil institutions. Some nations, owing to peculiar 

circumstances, have made more rapid advances, and have more 

early than others attained a high degree of improvemient in 

th^ir institutions ; yet early history, and the traditions of every 

people, whatever credit may be due to the marvellous accounts 

they furnish, generally hold up a faithful mirror of ancient 

ttianners, and clearly prove there was a time when the whole hu^ 

nian race were found in the same barbarous state, when without 

any regular systems of laws, without any efficient government, 

every man in cases of personal violence, was left to be the 

sole judge and avenger of the wrongs he had suffered, in 

such a state, every thing is left to be decided under the influ-^ 

ence of some predominant passion, generally that of revenge, 

of all the most violent aud enduring, and the least susceptible 

of moral restraint. Causes of offence are constantly multiplied^ 

and the passion of revenge kept always on the alert. Every 

one must depend on his own personal strength and resources. 

If these are insufficient, he must associate with others for 

mutual defence, or devote himself to some powerful chief, 

whose decisions become the measure of right to his followers^ 

and his commands their sole law. Amid such scenes of vio* 

lence, every man resorts to the law of force, — the right of the 

strongest. Right is confounded with might in the general 

mind, and becomes identified with power. 

Between neighboring nations, which in such state generally 

consist of petty tribes, the condition was still worse. The 

licentious aggressions of individuals, or of marauding chiefs, 
23 
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for the purpose of plunder, or of avenging former injuries, 
which, handed down from father to son, were never forgotten, 
kept them in a perpetual state of hostility, so that the name o( 
stranger and enemy became identified. So inveterate were 
their hostilities, that the destruction of an enemy was consider^ 
the only security against future danger. Accordingly we Bud 
that in the infancy of nations, all their wars were wars of 
extermination. The weaker party were in the end pat to the 
sword, or forced to abandon their country. The eonqaeror 
was considered as having a full right, or rather I may say, it 
was deemed an indispensable duty which he owed to his 
to take the life of the vanquished. Thus the conqueror 
held, by his superior power, to have acquired a right not only 
to the life but to every thing that belonged to the vmnqQisiied ; 
and when in after times the strict right was mitigated and their 
lives were yielded to them in exchange for hereditary slavery, 
or a weaker nation was spared in consideration of a perpetual 
tribute, humanity had little share in the motive. The utility 
of the conquerors, the augmentation of their power, and their 
public and private resources was the great inducement to this 
seeming lenity. In such state of irreconcilable hostility, it is 
evident that when one nation meditated the conquest of 
another, the justice of the measure made no part of the 
deliberation ; the whole was reduced to a question of power. 
Thus all the circumstances of the timeSy both of nations and 
individuals, served to confound right with power and to identify 
them in the general opinion. If an opinion has he«a enter- 
tained by an individual until it has become habitual, lie believes 
it to be founded on some natural principle. If an (^pinion has 
becooie general, is entertained by all, they with one eonsent 
pronounce it to be a law of nature. Thus on a bir and candid 
review of the whole subject^ $o Cur b tlie genetatil^ of the 
dBtom Ifom pr^vin^ ii tto be a gienuine law of nature, it is a 
convincii^ pr^>^' t^ what a dc^sree^ a gienenA perrei»ty of 
silu^^Mn and cireiUM^racMiev^ ocitay se^nre to c^wrupt the sentimenta 
and per Yevt tW undev^iiaiiKlin^ of oaadkind in ofpofrition to 
iWir UraM^ intt^^evM ^^^ knpipiinietiSy tibe ^?r«afi end wi all die g<en- 

h liiivA hi^e^ <^ilM^ 9JlM»irK^ iIki* asMOf;: indepcndttHl mates. 
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from the nature of their situation, no common superior can be 
admitted to dictate the law and enforce its observance. Although 
it is not the less obligatory in a moral yiew as a branch, and a 
very important branch of the law of nature, yet its observance 
is, in a great measure, voluntary between the parties ; but 
such is not the case with respect to the individuals of a nation. 
Modern nations have adopted the law of nations in their respec- 
tive civil codes, so far as that law may be affected by the conduct 
of individuals. The government of every state have the power 
and find it no less their interest than their duty to punish every 
unauthorised infraction of that law by their own citizens and 
cwl>jects. Every state is within certain limits holden accounta^ 
hie for all aggressions of its subjects, especially of its public 
agents, against another state or its citizens. But if the govern- 
ment disavow the act, and punish or deliver up the aggressor^ 
.if in its power, it ought to satisfy the offended state. 



s. 



CHAPTER III. 



Of Municipal Laws and their Civil Obligation. 



Municipal law is the civil law of a particular countrj. It 
has been defined by Judge Blackstonc to be ^ a rule of ciyil 
conduct prescribed by the supreme power in the state, Com- 
manding what is right and prohibiting what is wrong."* Ttui 
definition, was, I believe, first introduced into the English law 
by him, and has since been adopted by most of the succecdiii^ 
writers upon that law. It is not given as a definition peculiar 
to the English law, but as a definition of universal application 
to the municipal law of every country. But from a conviction 
ofj its unsoundness, I feel it necessary to question its pro- 
priety. 

The first branch of the definition is undoubtedly correct, 
" that municipal law is a rule of civil conduct prescribed," 
that is, its injunction must be inade known to the citizens, or 
subjects before it canoperate as a rule. That a rule should, by 
retrospect be applied to transactions which were passed before 
it existed, or was made known, is an absurdity, a violation of 
all the principles of natural justice, too palpable to require a 
comment. But that it is a rule prescribed by the supreme 
power in the state, in the sense of the author as here express- 
ed, is, according to my apprehension, far from being correct. 
That we may fully comprehend his sense in this part of the 
definition, it will be necessary to recollect his depository of 
this supreme power, and the qualities which he supposes it 
inherently to possess. To this purpose, let us repeat some 
passages of the author, which have been before cited in 
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treating of eovereignt7. ^^ Legislature^ is the greatest act of 
superiority that can be exercised by one being over ano^ 
ther ; wherefore it is necessary to the very essence of law, 
that it be made by the supreme power." Sovereignty and 
legislation are convertible terms, and cannot subsist one 
without the other."f Speaking of the different forms of gov- 
ernment, he says, — however they began, or by what right soever 
they subsist, there must be in all, a supreme, irresistible, abso- 
lute and uncontrolled authority, in which the jura 9ummi imperii^ 
or the rights of sovereignty reside ;" X and according to himi 
the residence of this supreme power is in the legislative orgidi 
of the state. . r 

. All this is true in terms, in a government absolute, arbitrary^ 
And despotic where all the powers of the state are, whether 
by consent or by usurpation, concentrated in one man or bodjr 
of T men ; but we have before seen, that in a free government^ 
an absolute, uncontrolled, and unlimited power is not committed 
to: any one of its organs, and that it does not actually subsist 
in the British legislature, for whom it is so strenuously claimedi 
.Certainly such power does not belong to the legislatures of 
every state. It is not vested in the legislature of the United 
States, nor in that of any state in the union. Each ia limited 
by the. constitution from which it derives its power. The 
constitution is the supreme law established by tlie people, tb^ 
ultimate supreme power in every free country ; a law whicb 
the legislature is bound to obey in all its acts. Every acttnot 
.warranted by the constitution is void, and with us is so decided 
by the courts of law. So far we may, with propriety, apply 
the definition to the law of the constitution, the fundamenti^ 
law, that it is a rule of political conduct prescribed by. tbe 
AUpteme power in the state ; but it wholly fails, when applied 
to the derivative, to the municipal law. The positive Uv^a 
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fThe word 'Megislature," is here used in an unaccustomed sense. , Tl|at 
term is in the English language, a[)propriate<l to express the name of the 
organ vested with the power of making laws in a state, but the powers and 
the acts of that organ are appropriately expressed by the term " legislation ;" 
thus we say the " power of legislation," — ^the power of making laws, — *Hhe 
act of legislation,"— the act of making laws, f 1 Comni. 46. 1 1 Comm. .49. 
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enaeted by the legislature, are prescribed by a competent 
authority instituted and limited by the supreme political power. 
• Could the author for a moment have called off his attention from 
the transcendent power of his legislature, I think he would have 
dearly perceived the deficiency of his definition ; that, upon 
his own principles, it could embrace the positive laws only 
expressly enacted by the legislature, and that it excludes the 
customary or common law and which, in fact, comprehends the 
greatest portion of the municipal laws of every country. So ex- 
tensive is this branch of the law that it embraces all the common 
rights of the citizens, decides the manner of their enjoyment 
and punishes their infringement. By it is decided the validity 
and the effects of civil contracts in most instances. It furnishes 
principles for the decision of new cases as they arise, and rules 
for ordering and regulating the proceedings of courts. It fur- 
nishes also, rules and maxims for the construction of written 
instruments ; rules for the interpretation of statute laws, and 
even of the constitution itself. Nay, in England, the constitu- 
tion of the government lays its foundation in the common law. 
This law was not enacted by the legislature, was not prescribed 
by the supreme power in the sense of the definition. It came 
in by custom, and derives its authority as law, from a genend 
and tacit consent of the people, and may justly be defined by 
itself to be a rule of civil conduct introduced by the tacit eon*- 
aent and agreement of the people ratified, prescribed and oon- 
Mcrated by long usage. 

We may then, I think, without hesitation pronounce thispait 
of the author's definition to be, not only deficient and unsatisfac- 
tory, but injurious in its consequences, leading to a misconcep- 
tion of the nature of our civil and political institutions. The 
following definition taken from the Institutes of Justinian, itf in 
this point more correct, — at least it is not liable to the same 
abjection. ^^ That law, which any people have established for 
themselves, is the appropriate law of their state, and is called 
€he civil law, as being the peculiar law of the civil state.* 



* Quod quisque populus sibi jus constituit, id ipsius proprium civitatis est, 
vocaturque jus ciyile, quasi jus proprium ipsius civitatis. Inst. 1khT»fk^h 
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This definition comprehends as well the customarj as the posi- 
tive laws considering both as equally established bj the 
people ; the former, by a general and tacit consent, the latter 
by positive enactment either by the people themselves, or 
by some legislative organ, deriving its authority from them. 
Even the Roman Emperors, absolute and despotic as they 
held and exercised their powers, claimed the legislative au- 
thority as being derived from the same source, — the people. 
For in the Institutes, after mention of various kinds of law — the 
plebiscita^ or acts of the people, and the decrees of the senate ; 
We find the following declaration of the constitution of the em- 
pire, ^^ the ordinance of the Prince hath also the force of law ; 
for the people by the lex regia, which was passed in relation 
to the empire, conceded to him their whole power ; therefore 
whatever the Emperor ordains by rescript, decree, or edict is 
law."* 

With Mr. Christian, in his note on the above definition, I 
consider the latter branch that ^^ municipal law is a rule— com<* 
manding what is right and prohibiting what is wrpng," — to be 
faulty. It leaves us in doubt whether the author meant to 
refer right and wrong to the rule itself or to the law of nature^ 
If to the rule, it is, as observed, a useless tautology. If to th<^ 
law of nature, it will be found to be incorrect ; for there are 
many things, which the law of nature permits, generally, but 
which the municapal law may justly prohibit, because the gen-- 
eral interest of the state requires such prohibition, and hence 
tiie distinction of those things which are mala in «6,f and those 
which are mala prohibit^,j[. There are things that may be at 
least innocently done while not prohibited, but which cannot 
be so when prohibited. It may, for instance, be for the publie 
interest that fish should be suffered to increase for food. It 
may therefore be just and expedient by law to prohibit tk^ 
taking of them in their places of resort during the season of 
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* Sed quod principi placuit, legis habet vigorem : cum lege regia, quae de 
ejus imperio lata est, populus ei et in eum, omne imperium suum et potesta- 
tem concedat. Qiiodcunque ergo imperator per emstolam constitui^ Vel 
cognoscens decrevit, vel edicto preecepit, legem esse constat. Inst. B. 1. 
S.l. T.2. §a - 

f Wrong in themselves. t Wrong as being prohibited. ' 
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their breeding. Before the prohibition, the taking is innocent ; 
it is permited by the law of nature to all. The public interest, 
public expediency, renders the prohibition just and proper, 
and the prohibition renders the act of taking, criminal, a public 
wrong. 

I have chosen this instance out of many, because the law in 
this case is not like the game laws, adduced by Mr. Christian, 
of an arbitrary or doubtful character, — if it be deemed neces- 
sary to embrace something of eve?-y branch of the definition in 
the commentaries, the following will, according to our princi- 
ples, be unexceptionable. 

Municipal law is a rule of civil conduct prescribed by a 
competent authority in the state, enjoining what ought to be 
done and prohibiting what ought not to be done. This defini- 
tion refers the right and the wrong of the action commanded 
or prohibited to the laws of social nature, as applicable under 
Existing relations ; the situation, circumstances, and general 
interests of the community. 

In treating of the general principles of municipal law, I shall 
consider the subject under a three-fold division. The first di- 
vision will comprehend those laws which regulate the general 
intercourse, provide for the security of rights, and for the ad- 
ministration of justice between the citizens of the state, whielt 
may, by way of eminence, be denominated the civil code, — ^un- 
der this head I shall also treat of the civil and the moral obli^ 
gation of laws. The second will comprehend the laws relating 
to crimes and punishments, which belong to the criminal code: 
The third division will include the laws which relate to taxa- 
tion. In the remainder of the present chapter after treating of 
ibe principles of the civil code, which embraces principles 
common to all, I shall discuss the civil obligation of laws. 
After having so fully treated of rights, natural, civil and polit- 
ical, in the former part of this work, I may well be permitted to 
indulge brevtiy on the first part of this article. 

The principles of the laws ought to coincide with the prin- 
ciples of the constitution. They are the detail of what the 
constitution contains, the outlines under general he^ds, and 
ought to be made in the same spirit. They ought, in the man- 
ner prescribed by that instrument to pursue the same end ; the 
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interest and h^ppinestf of the citizens as inseparably connected 
with the prosperity of the state. It is the business and duty of 
the legislature in forming a system of laws, which are to be 
general rules to all in their social and civil intercourse, to pro- 
yide for a full and equal enjoyment of rights, and to guard against^ 
their abuse, and to harmonize, as far as the nature of things 
will permit, public and private interests ; the interest of the state 
with the private interests of the citizens. It is not supposed, 
however, that the legislature are to adapt their laws to the 
ijnterest of each individual. The laws must of necessity be^ 
general, and ought to be so framed that all, by a steady observ- 
ance of the rules, which they establish, may find their several 
interests in accordance with each other, and consequently in 
unison with the interest of the public. This, next to a code 
of good and wholesome laws, is to be effected by a provision 
for an able and impartial administration of justice between 
man and man, and between the state and its citizens. I will 
content myself with these general observations, and proceed 
to examine the civil obligation of municipal laws. 

There is a passage in one of the orations of Demosthenes, in 
which he has given, not, indeed, a definition, but a just and 
beautiful description of the laws, and pointed us to the imme-r 
diate efficient of its civil obligation. ^^ The design and object 
of the law is to ascertain what is just, honorable, and expedient ; 
and when that is discovered, it is proclaimed as a general or- 
dinance equal and impartial to all. This is the origin of laws 
which for various reasons all are under obligation to obey ; but 
especially, because all law is the invention and gift of heaven. 
The resolution of wise men, the correction of every offence^ 
and the general Compact of the state, to live in conformity 
with which, is the duty of every citizen."* This is not less 



*0'» da vofioi to dtKttiov xal to xaXov xal to avftg>egov ^ov'l.ovtai^ noil 
TtffO (i^TfiO'*, Tualinaifdav evqe-d-ri^ xoivov toto ngoguyfia anedeix^ijyTtaatP 
taor *al "ofioiov, xat t&t' egi^ vdfiog, ta Troo'Ta^ Ttgoarjxet. neidsa&atdia 
noXXa^ xai fieyia^ "or* nag igi^ vo'fiog ev'gijfia fjiev xal dojgov -d-ecyv, 
do'yfia S**av^qoinoiv q>QOvi,fi(aVj inavo'qd'oifia de Totv ixauioiv xal ctxH" 
aimp a'fMigttjfiaTwyjTio'XBfag de ovv&r^xij xotvij xa-d-^ 'ijv naoi nQoorjxei l^tjv 
to$g 9P vj^ no'lsh, — OraL 1. wnL MstogU. 
24 
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There were, and are, beside, nameroua eoqioniioiiB of 
descriptions which have the power of making eertaiB lacwn, 
each binding on its own members. That a man eannot bind 
himself to himself, in the common acceptatioD of the tem, ia 
indeed true. In whatever form of words a person auij lo 
himself express his intention to perform some ceitain acts, it 
is bnt an intention or resolution, from the nature of the thing 
still holden under consideration, and the performance still re- 
mains optional ; but let the intention, being in itself lawful, 
be expressed bj waj of promise to another person upon n good 
and lawful consideration, surely the person so promising binds 
himself to the performance, and bj the same aet gives that 
other a full right to demand the performance. To CTeiy obli- 
gation or dutr on the one part, there is a conespomliiig li^bt 
on the other. This right is voluntarilj conferred bj the obli- 
gor, and cannot be arbitrarilv assumed bj the obligee. This 
is a first principle of universal law, — the law of Batme. 

To support the doctrine of an absolute sovereigo^, am ai h a. 
trarr, despotic power in the legislature, whether diat legjbla- 
lure consist of a single man or bodj of men, the principle 
is reversed. Instead of the right of the obligee originating in 
the voluntary act of the obligor, it is made to origiBate in the 
arbitranr will and pleasure of the obligee. The advocates 
for this doctrine act consistently, in clothing their Ifgiditnre 
with omnipotence, for certainly nothing short of that power conld 
effect such a reversal of the Uw of nature. Power or force 
may impose a necessity, but can never impose an obiigatiDB, in 
any intelligible sense of the term. Necessity^ arising from 
coEspulsioD by force, and the duty arising from obligation, civil 
or morale can co more coalesce than the veriest opposites in nar 
ture. But it 15 said there is anob%-ioa5 distinction between the 
laiisria;^e cf a compact and the laiastiase of a law. The Ian- 
goagie ot a compaei is.. — ^* I will do so f ^ but the language of 
a law is, — -^ thou shailc do so.*' This language is, from the 
nature of cht" c^^e^ very proper. When one of the parties 
enters iutv.> a boud^ the iiu^ua^ ts^. — ^^* I acknoiriedge myself 
bound t\> iU» ^^ ;^^ v>i- it jl ;^imple eoQcmct* — ^^^ I promise to do 
sou^' But xvheu i* coutpdcf b prooouuced by a third person 
fUHiu;*!^ eiupo>i^«M>^d b) iIh^ |Kir«&««« it » oden expressed in the 
ittk|i#rali\^ a^\ \^ s>i a Uw ^— <ttjtch b the ease of an award. 
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Two persons having a controversy, submit the decision to a 
third person, an arbitrator, who haying heard the parties, pnn 
nounces his award in the usual style of command. ^^ I do 
award and .order that A. B. — one of the parties, pay the other 
such a sum, and that the other release. Here the language is 
after an imperative manner, and yet if the party against whom 
the award has been made, neglect to perform, the other may 
have an action, as on contract either of debt or assumpsit, — a 
promise, according to the nature of the submission. 

Notwithstanding the imperative language of the award, it is 
still a contract, or rather consummation of a contract, inehoati^ 
in the submission of the parties from which it derives its bind- 
ing force. Frequently a person by agreement binds himself 
to obey the commands of his employer, and in virtue of. such 
agreement, and that only, he is bound to obey the commands 
according to his stipulation, with this proviso, — that the com- 
mands be lawful, and such as are usual and customary in the 
employment. 

It may appear trifling and beneath the dignity of the subject 
to descend to the refutation of agreements drawn from the mere 
forms ^f expression; but let it be recollected that those ar* 
guments having been adopted and urged with great gravity by 
authors of high reputation, in those writings from which are 
universally taught the rudiments of jurisprudence, and from 
which the student, the future law-giver and statesman collects 
his principles as from an infallible source, they assume an 
importance, to which they would not otherwise be entitled. 

Thus on a full and fair investigation of principles, it may 
safely be pronounced, that, in a free government, the civil 
obligation to obey the law immediately originates in compact ;* 



*If it should be decided, that a law itself is not in any strict sense a 
compact, still the argument and the conclusion, that the obligation to obey 
the law originates in compact, will remain in full force ; for it will not be 
denied, that, in all free governments, the constitution by which the legislative 
power is authorised, is established by compact, to which the people are the 
parties, and in forming which it is explicitly understood, that all shall be 
bound by that constitution, and by all the laws made under and in pursuance 
of its authority. Still iarther, the people, through their representatives, give 
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a compact of a high and sacred nature, entered into on a high 
and valuable consideration ; that hence, both customary and 
positive laws derive their binding force ; that a statute law, 
whatever may be its form of expression, is a rule of civil con- 
duct, which the people have agreed to observe, an agreement 
inchoate in the civil compact and consummated by the same 
people through their representatives. Although the civil obli- 
gation to obey the law, immediately originates in compact, yet 
the law of nature, which has rendered civil government neces- 
sary to man, necessary to the attainment in any considerable 
degree of that happiness which be is destined to seek in soci- 
ety, and which is the great object of all, attaches a peculiar 
sacredness to that obligation, and to the civil, adds the force of 
moral obligation, which I shall proceed to consider in the next 
chapter. 



their assent to every law that is passed. Whatever force therefore, of 
obligation can arise from compact, contract, agreement, or assent, for they 
are in fact the same, that force the law has as an obligation, and no other. 
Compulsion may be superinduced, but that is a thing distinct from obligation 
ill the sense here intended. 
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CHAPTER IV . ^ 



Moral Obligation of Civil Laws. 



In the preceding chapter we treated of the civil obligMion 
of municipal law only and the ground of compact ; on which 
that was established, so closely connects the civil with tho 
moral obligation, it might be thought that little could remain to 
be siaid on the subject of this chapter; but as a distinction has 
been taken that some laws are binding, and that others, altbougli 
9'ecessary and expedient for the public good, are not binding 
on the conscience, I shall treat the subject more fully. In 
doing this it will be nec|ssary to recite at some length, those 
passages in the Commentaries, in which the author has eOi 
deavored to establish that distinction. ; 

After having briefly treated of the law of nature, and the 
Uw of revelation, he telb us ^^ upon these two foundations,r^ 
the law of nature, and the law of revelation, — depend all hu^^ 
man laws ; that is to say, no human laws should be su£fered to 
contradict these. There are, it is true, a great number of 
indifferent points in which the divine law and the natural^ 
leave a man at his liberty ; but which are found necessary for 
the benefit of society to be restrained within certain limits ; 
and herein it is that human laws have their greatest force, and 
efficacy ; for with regard to such points as are not indifferent^ 
human laws are only declaratory of, and act in subordinatioa 
to the power. To instance in the case of murder ,-r-thiJB i$ 
expressly forbidden by the divine, and demonstrably by the 
natural laws ; and from these two prohibitions, arises the true 
unlawfulness of the crime. Those human laws which annex 
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these principles, I shall hope to bring the question to a full and 
fair decision without transgressing those limits. 

An opinion once advocated by many, although not admitted 
by the author, seems nevertheless to have influenced his 
reasonings. That a state of individual independence, or . very 
little in advance of that condition is the natural state of man^ 
and that all social improvements, as they are called, beyond that 
state, are a departure from nature. And that in an advanced, 
state of social and civil improvement it becomes necessary, if 
not right, for the support of the connmunity and protection of 
its members to make many laws, which — if not contrary to the 
Original law of nature, yet have not the sanction of that law^ 
and although allowed to be civilly binding, are not morally so, — 
do not effect the conscience. 

But we have before seen there is by nature, implanted in 
man, a capacity for improvement. A state of nature may be a 
state of weakness and ignorance ; but a state of knowledge 
and improvement, is not therefore a departure from a state of 
nature ; as well might we make the assertion of the infant and 
the adult. An endeavor after knowledge, an improvement of 
his powers, individual and social, is indicated to him, — nay is 
imposed upon him by the very laws, of his nature. That rude 
state so often immagined, if ever it^id exist, is a state forced 
and unnatural. It cannot exist without a violation or dereliction 
of almost all the laws constituted by God in the formation of 
man. It must be either a state of brute violence, in which 
there can be no law but the law of the strongest ; or it must 
be a state of seclusion, in which the solitary individual has al- 
most no use of any of the laws of his nature, scarcely have 
any of his powers, his mental faculties, his passion or appetites, 
either excitement or object ; — he is indeed exempted from 
some of the evils, and some of the vices found in a state of 
isociety ; but he is also excluded from all its endearing charities, 
— ^all its enjoyments. In a word, he is not entitled to the rank 
of man. He is in possession of himself, and entitled to his 
rank in society only. It is the state to which all his powers and 
faculties are adapted, — to which the laws of his nature bind 
him, and whjch gives him the full privilege of those laws. 

Civil government, as we have already shewn, is the natural 
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al guilt, annexing a penalty to noncompliance ; here I apprehend 
conscience is no farther concerned than by decreeing a submis- 
sion to the penalty, in case of our breach of those laws. For, 
otherwise, the multitude of penal laws would not only be look- 
ed upon as impolitic, but would also be a very wicked thing, 
if every such law were a snare for the conscience of the sub- 
ject. But in these cases the alternative is offered to every 
man, either to do this or submit to the penalty, and his 
conscience will be clear, whichever side of the alternative he 
thinks proper to take." 

The author might have been induced to this conclusion, 
partly from a consideration of that unlimited, arbitrary, and 
despotic power, with which he had thought it necessary to in- 
vest his legislature, a power to impose on the subject an equally 
unlimited civil obligation to obey all laws by them enacted, 
be they ever so absurd, violent, and oppressive. He could not 
but be sensible that such laws, whatever prudence might dic- 
tate, could never be felt as binding on conscience, and partly 
from a view of the criminal and penal code as it then stood 
and perhaps still stands in Great Britain. It was not his prin- 
cipal design to improve the laws of England, but to facilitate 
the study ; not to write a criticism, or to examine their merits, 
but to exhibit in a connected system a body of laws already 
formed. Had his subject led him to consider the extent of moral 
obligation, and the nature of all human laws, as founded in the 
principles of society and the only end that can be admitted in 
a free government, he would probably have found reason for a 
different opinion. Much deference is due to the author of the 
Commentaries as a luminous, and with few exceptions, a cor- 
rect law-writer; but the doctrine he has here advanced is 
certainly erroneous and dangerous to be admitted in society. 

The question which this doctrine involves respecting the 
moral obligation of positive and penal law is important and 
requires a more extensive discussion than the limits prescribed 
to this portion of the work would permit, had not the greater 
part of the principles on which a correct decision depends, 
been as I apprehend already settled, in treating the subjects 
which have preceded. By the assistance and application of 
25 
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agreeable to the intent of such constitution, whether it relate to 
the security of indiTidual rights, and interests, to the security 
and improvement of social intercourse, internal or external, or to 
the support and maintenance of the state, isf ultimately derived 
from the law of nature, has the sanction of that law and carries 
with it the force of moral obligation. 

The author, in the passage above cited, appears to understand 
by natural duties and offences mala in «e, that is, offences 
against natural rights, those duties that are required and those 
offences that are forbidden by the primary rules of the law of 
nature, which were in force before any human laws were in 
being, as he expresses it, that is, those primary rules which 
were discovered by all men in that state of society which is 
supposed to have existed, previous to the adoption of civil in- 
stitutions — and he calls those duties positive, and those offences 
mala prohibita which become such merely in consequence of 
the relations arising in civil society, and which are not compre- 
hended in his first class. Thus, he calls the civil laws relating 
to the first class '' auxiliary" to the laws of nature — those rela- 
ting to the other class, ^^ positive laws." This is, doubtless, a 
very proper, civil distinction, very proper in a treatise on civil 
law ; but is, I think, insufficient to support the moral distinction 
which he has founded upon it. If pursued through all its con- 
sequences, it would reduce the law of nature, considered as a 
moral law within very narrow limits. Of this, from an excep- 
tion he has made to his general rule, and which we shall notice 
presently, it appears the author was in some degree aware. It 
may be difficult to decide with precision, the dividing line be- 
tween the two classes ; but we may perhaps make an approx- 
imation sufficiently near. 

Mr. Christian, who dissents from the doctrine of the author, 
observes that the principles of moral, that is natural, and posi- 
tive law are the same, viz. utility, or the general happiness 
and true interest of mankind. But he farther observes, that 
the necessity of one set of laws is seen prior to experience ; the 
other posterior. The first observation is as just as it is im- 
portant ; for although we may not allow utility to be the sole 
efficient of moral obligation, it is a sine qua nan^ that without 
which it could not exist. It would be vain and uselesa, impos- 
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ed for tio end. But that the becessitj of one set of laws, diiit 
is, laws of nature, is seen prior to experience, is not correct. 
For although nature has furnished man with a susceptibility of 
inoral impressions, and capacity for attaining the^ exercise of 
Uiat mental power or faculty which we call reason ; yet rea- 
son as a discriminating power, is not innate any more than the 
ideas on which it is exercised. It is, we know, attained by 
slow and almost imperceptible degrees. All the subjects on 
which it IS exercised, and all the data from which it makes 
even the mo^t obvious conclusion are furnished only by obser- 
vation and experience. So true is it that we can in no instance 
rieaeon but from what we know. 

In any state of society a very little experience and observa- 
tion is sufficient to discover the injurious effects of some actions, 
and the benficial tendency of others ; and the necessity of rules 
to enforce the one class and to restrain the other. Their 
necessity, or in other words their utility, or high degree of 
expedience, is obvious to almost any degree of reason and 
experience ; but is not the discovery of intuitive reason. — Kill 
Dot^ rob not, perform all promises, — are rules equally obvious 
and equally obligatory in every part of the world ; still their 
obligation is not a thing of intuition ; it is a deduction from ex- 
perience and observation, it is derived from a conviction of the 
jasCice and utility of the rules. 

There are other rules, which appear to be subsequent, the 
utility of which becomes obvious and their necessity is very 
early discovered in the same manner by experience. That all 
those who are united in the same society shall mutually pro* 
tect each other and defend the whole against foreign aggressions, 
no one, I believe, will dispute, is a natural law, and obligatory 
on all as such. There are other rules, which do not relate to 
the general society in the same manner. Such is the rule, that 
parents shall support and maintain their offspring during their 
helpless state, and that rule which makes it the duty of children 
to maintain their parents when incapable of supporting them- 
selves. These, if any, have always been considered as natural 
duties and their obligation imposed by the law of nature. If it 
should be said, that those rules are suggested by parental or 
filial affections, it may be replied, that the affections themselves. 
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agreeable to the intent of such constitution^ whether it reUt^ to 
the security of indiTidual rights. and interests, to the security 
and improyement of social intercourse, internal or external, or to 
the support and maintenance of the state, i^ ultimately derived 
from the law of nature, has the sanction of that law and carries 
with it the force of moral obligation. 

The author, in the passage above cited, appears to understand 
by natural duties and offences mala in «e, that is^ offeneea 
against natural rights, those duties that are required and those 
offences that are forbidden by the primary rules of the law of 
nature, which were in force before any human laws were in 
being, as he expresses it, that is, those primary rules which 
were discovered by all men in that state of society which is 
supposed to have existed, previous to the adoption of civil in- 
stitutions — ^and he calls those duties positive, and those offences 
mala prohibita which become such merely in consequence of 
the relations arising in civil society, and which are not compre- 
hended in his first class. Thus, he calls the civil laws relating 
to the first class '' auxiliary" to the laws of nature — those rela- 
ting to the other class, '^ positive laws." This is, doubtless, a 
very proper, civil distinction, very proper in a treatise on civil 
law ; but is, I think, insufficient to support the moral distinction 
which he has founded upon it. If pursued through all its con* 
sequences, it would reduce the law of nature, considered as a 
moral law within very narrow limits. Of this, from an excep- 
tion he has made to his general rule, and which we shall notice 
presently, it appears the author was in some degree aware. It 
may be difficult to decide with precision, the dividing line be- 
tween the two classes ; but we may perhaps make an approx- 
imation sufficiently near. 

Mr. Christian, who dissents from the doctrine of the author, 
observes that the principles of moral, that is natural, and posi- 
tive law are the same, viz. utility, or the general happiness 
and true interest of mankind. But he farther observes^ that 
the necessity of one set of laws is seen prior to experience ; the 
other posterior. The first observation is as just as it is im- 
portant ; for although we may not allow utility to be the sole 
efficient of moral obligation, it is a sine q%M nan^ that without 
which it could not exist. It would be vain and uselessi impos- 
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sidered not merely as the violator of a human law, but as an 
impious person, — as an offender against religion, a contemner 
of the divinity, under whatever forms they. may have conceived' 
of the divine power. And certainly their opinion of the obli- 
gation of their customary laws, as being of the moral kind, 
and enforced by. the law of nature is correct, if we have been 
correct in our explanation of the source of moral obligation 
and the extent of the law of nature. Let it be observed that 
we are here speaking of those customs of any people which 
have been adopted from just views of their situation, not such 
as have sometimes prevailed from a general perversion . of 
sentiments. 

We have hitherto been considering men in what is generally 
called a state of society, not having yet adopted by express 
compact, any particular form of civil institutions, or proceed 
by tacit consent to an organization of the civil powers. A 
little advance in the state we have, been describing, renders 
their situation and interests too complicated for their simple^ 
or as I may say; natural and primitive mode pf legislation* 
New regulations, n^w laws are found to be necessary ; but to> 
adjust the different interests, and by fair and impartial rules to 
direct the whole tp the promotipn of the general interest, i^ 
now no longer obvious to the common apprehepsion. The 
remedy, which in this situatipn most naturally presents itself, 
is to call an assembly of the people, to collect and compare 
the different opinions and experience of all, and on delibera- 
tion to agree on such new laws or such modifications of the 
laws and customs as shall be deemed by the majority to be 
most expedient, — most conducive to the common interest ; or 
which frequently happens, the people delegate that power to 
one or more persons in highest repute for wisdom and experi- 
ence. Whichever mode be adopted, this is the first distinct 
organization, the first express civil compact, by which all agree 
to submit to such laws as shall be ordained by a majority of the 
assembled people, or by the authority of the select legislative 
organ. 

The laws enacted under this new organization will be re- 
ceived with less veneration as coming from human, not from 
divine authority which has been attributed to the primitive 
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ulthough we may reject the notion of their being instinctiye^ 
are natural and that they embrace the rules for their utility. 

There are certain principles and relations confmon to all so- 
cieties and governments in the earliest and rudest state, and 
which continue unchanged through every successive degree of 
improvement. The laws and duties discovered as resulting 
from these relations, have, with one consent, been pre-eminently 
denominated laws of nature and natural duties. This pre-emin* 
ence they have obtained from their permanence and universali- 
ty, and these again from the constant and universal experience 
of their necessity, their universal utility. Such are the laws and 
duties just enumerated to which others might be added were it 
necessary to the present purpose. The people of each society 
in its progress, in the same manner discover by farther experi-^ 
ence other rules adapted to their particular circumstances and 
growing interests. Such rules are at first, from- a general rep- 
resentation and conviction of their utility, adopted by a general 
but tacit consent, and become the custom of the community. 
Many such rules have been already mentioned and the manner 
of their adoption explained, particularly those rules by which 
the right of property have been extended, enlargied and secured 
according to the exigencies of the present social state— ^^md 
which it is unnecessary here to repeat. !i 

In the gradual advancement of the society, their situation 
becomes less simple. Their relations and interests more nu- 
merous and complex. Further regulations are generally per* 
ceived to be necessary, but the particular rules that ought to 
be adopted are less obvious to the common mind.— ^They -are 
comprehended only by the wiser part, consisting of those, who 
from their age, have had more opportunity for experience and 
observation. Such rules are by them adopted from a convic- 
tion of their expedience and general utility, are received by 
others on their recommendation and authority, and by a silent 
acquiescence ingrafted into their customs. Whatever is be- 
come habitual to any people, is by them considered as natural. 
They, therefore, consider their customary laws, as so many 
laws of nature, and their obligation is referred to the same 
source. 

Accordingly, one who violates an established custom, is con- 
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sidered not merely as the violator of a human law, but as an 
impious person, — as an oflfender against religion, a contemner 
of the divinity, under whatever forms they may have conceived 
of the divine power. And certainly their opinion of the obli- 
gation of their customary laws, as being of the moral kind, 
and enforced by. the law of nature is correct, if we have been 
correct in our explanation of the source of moral obligation 
and the extent of the law of nature. Let it be observed that 
we are here speaking of those customs of any people which 
have been adopted from just views of their situation, not such 
as have sometimes prevailed from a general perversion of 
sentiments. 

We have hitherto been considering men in what is generally 
called a state of society, not having yet adopted by express 
compact, any particular form of civil institutions, or proceed 
by tacit consent to an organization of the civil powers. A 
little advance in the state we have been describing, renders 
their situation and interests too complicated for their simple^ 
or as I may say; natural and primitive mode of legislation. 
New regulations, new laws are found to be necessary ; but to 
adjust the different interests, and by fair and impartial rules to 
direct the whole to the promotion of the general interest, ia 
now no longer obvious to the common apprehension. The 
remedy, which in this situation most naturally presents itself, 
is to call an assembly of the people, to collect and compare 
the different opinions and experience of all, and on delibera- 
tion to agree on such new laws or snch modifications of the 
laws and customs as shall be deemed by the majority to be 
most expedient, — most conducive to the common interest ; or 
which frequently happens, the people delegate that power to 
one or more persons in highest repute for wisdom and experi- 
ence. Whichever mode be adopted, this is the first distinct 
organization, the first express civil compact, by which all agree 
to submit to such laws as shall be ordained by a majority of the 
assembled people, or by the authority of the select legislative 
organ. 

The laws enacted under this new or^anizacion will le nt- 
ceived with less veneration as coming from hum^n. n:: *."« 
divine authority which has been attHlMttd to th^ -r-.iuiT- 
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laws and customs of every people. To question their author- 
ity, or to disobey their injunctions, will not in the same man- 
ner be considered as impious, as an offence against religion, 
which they have been accustomed to associate with all inter- 
nal obligation, which to be efficacious is always a sentiment no 
less than a dictate of reason, — nay, which with the weak and 
uninformed often sets reason at defiance. 

It is true, as before shewn, the civil compact induces a moral 
obligation to all laws made agreeable to that compact — that is, 
such laws as the common interest requires ; but until positive 
laws have, from their obvious utility, or from long habit, ob- 
tained in the minds of the people the mordl character of their 
ancient customs, the pbligation will appear to rest in the com- 
pact, and not to arise from, or to be immediately united in, the 
law — a distinction which will readily be perceived. Hence, 
perhaps, men first learn to make a distinction between the civil 
and the moral obligation. They find in their own minds a 
difference in the force of the obligation, — ^the question, how- 
ever, is not of the degree of moral obligation to obey any 
particular law or class of laws, but of the reality of such obli- 
gation ; for, while we adroit different degrees in crimes, we 
must necessarily admit different degrees in obligation, and this 
is equally true of both positive and natural law. All laws, 
therefore, which come within the definition which we have 
given, — a definition equally applicable to mdral and positive 
law, — ^' a rule enjoining that which ought to be done, and pro- 
hibiting that which ought not to be done," — and it would be 
absurd to suppose the author, notwithstanding he has adopted 
an exceptionable mode of expression, did not intend the same, 
carry with them a moral obligation. 

It certainly was not the intenlion of the author, as it was not 
his business in this instance, to discuss what obligation, or 
whether any would attach to arbitrary and tyrannical laws. 
Taken in this view, the exception which he has admitted to 
his general position, and to which we have before alluded, at 
once annihilates his distinction : For, after having laid it down 
that a certain class of penal laws '' do not make the transgres- 
sion a moral offence or sin ; the only obligation in conscience 
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10 to submit to the penalty if levied ;"* he concludes the whole 
with this sentence,-^' but where disobedience to the law involves 
in it also any degree of public mischief or private injury, it falls 
within our former distinction and is also an offence against con- 
science." What law can there be, '' enjoining what ought to 
be done and prohibiting what ought not to be done," the vio- 
lation of which does not necessarily involve some public mis- 
diief, or private injury ? 

As to the alternative said to be offered to every one to ab- 
stain from the violation or submit to the penalty ; this is wholly 
to mistake the intention of the law — nor does the delinquent 
ever act on that intention. It is his great object while he 
transgresses the law to evade the penalty. Take away all hope 
of evasion, and the law will never be deliberately violated. 
According to the author's expression, it concerns the conscience 
to submit to the penalty in case only of its being levied, that is, 
if the delinquent be taken and convicted. How fully and clear- 
ly a man may discharge his conscience by a compulsory sub- 
mission to the penalty under the bolts and bars of a prison, 
bound under the lash of the beadle, or mounted a public spec- 
tacle on the pillory, let some nicer casuist decide. One thing, 
however, is certain, that however he may have discharged his 
eonscience of the offence, he will ever after remain conscious 
of the infamy he incurred by tb^ manner of that discharge. 

On this subject it has been justly observed, ^' Punishments 
or penalties are never intended as an equivalent, or compensa- 
tion for the commission of the offence ; but they are that 
degree of pain or inconvenience, which are supposed to be 
Sufficient to deter men from introducing that greater degree of 
inconvenience, which would result to the community from the 
commission of that act which the law prohibits. It is no 
recompense to a man's country for the consequences of an 
illegal act, that he should afterwards be whipped, or should 
stand in the pillory, or lie in jail." 

Let us instance in a few of those laws which are generally 
considered sls juris positivi. Those enacted for the prevention 
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of frauds in the collection and payment of the public revenue ; y 
— to prevent the introduction of pestilential diseases and t^e 
spreading of conflagrations. What compensation can the .per- 
sonal penalty or punishment of the delinquent be to the state 
for a sum of money withdrawn or purloined from the public 
treasury, either by smuggling or peculation ? What compensa- 
tion, what atonement can any penalty suffered by the offender,-— 
who by a violation of the laws on those subjects, has been the 
means of letting loose conflagration and pestilence to the des- 
truction of the lives and property, perhaps of thousands of his 
fellow men, — be either to the public or to the suffering indi*' 
viduals ? 

The moral reason which the author gives for permitting in 
penal law the alternative, that one may either obey the law or 
clear his conscience by submitting to the penalty, is altogether 
inadequate. — '^ That otherwise the multitude of penal laws in 
a state would not only be looked upon as impolitic, but a very 
wicked thing, if every such law were a snare for tbe cob^ 
science of the subject." Was it ever thought that the multi* 
tude of moral rules in any state of society ought to be looked 
upon as a very wicked thing, or that they were a snare to men'ff 
consciences, and not rather a safe guide ? However complicfe^ 
ted the state of society, and however numerous the ruM^ 
their application is left to be discovered as the result of situa- 
tion, circumstances, and relations ; nor is it thought a ta&k too 
difficult. In matters that become the subject of positive law 
the difficulty is much less ; many actions are conaidiered as 
good only when enjoined, or as evil when prohibited. 

Hence, the duty of the subject arises on the requisition of (he 
law, and is clearly explained in the law itself. Not that the* 
positive law creates, if I may use the expression, but indiuces^ 
the moral obligation, and that in perfect consistence with the' 
definition given of municipal law. It is presupposed thiat in- the 
existing situation, the actions which are to be the subject of the 
law, are such as public good — the general interest — ^fequires 
should be enjoined or prohibited according to their nature and 
tendency. It is here with the public right, the same as in the 
case of an individual, who may, by his acquiescence, suffer others 
to reap advantage from the use of his rights or property. So 
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Ihe governitieDt may suffer the citizens or subjects, to do, or 
neglect to do things, which it may have become the public in- 
terest either to enjoin, or to prohibit ; and from the nature of ci- 
vil liberty the permission continues until a law be interposed by 
public authority. In the former case, if the individual interpose 
hi8 rightful claim, for others to persist in, the use becomes a 
private wrong ; in the latter, if government interpose a law, to 
persist in opposition to the law, becomes a public wrong, a 
moml no less that a civil wrong. 

; Thid author, sieemingly, to prepare the way for his doctrine, 
kfts supposed there are many matters in themselves indifferent 
aad which are not commanded or prohibited by those superior 
laws, the primary laws of nature of which he had been speak- 
iog ; here, he says, the inferior legislature has scope and oppor- 
tunity to interpose and to make that action unlawful which be- 
fore was not so. It may, perhaps be difficult to fix the precise 
Bttiiaiifig of the word indifferent as here intended. That there 
are things indifferent, in the sense that they are neither right 
or wroug, considered independent of the relation under which 
tbey exist, and that they take their moral quality from those 
li-elatiQOS is true ; but it is equally true, that independent of 
those relations they can never be a proper subject of legislation. 
They become such from their relation to the public interest; 
and iWhen from that relation, the public good requires the in- 
terposition of a law on any matter it is no longer a matter of 
iifrdifference. 

For the legislature to interpose a law on a matter, if any such 
could be found, totally indifferent, would be an unnecessary 
and wanton restraint both of the civil and natural liberty of 
the subject. It is also true that when a necessary end is 
sought to be effected by a law proposed, several subjects may 
be presented, and it may appear to the legislature a matter of 
indifference, or rather, of serious deliberation which shall be 
preferred ; but when the choice is made, that indifference is 
not transferred to the law to interrupt the moral, any more than 
the civil obligation. Nor does it affect the reality of the obli- 
gation that the choice has been made of a subject less proper 
than another to attain the end sought. 

We may here repeat what has been said, at least in substance. 
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The laws of nature have ordained that men, brought togethei' 
in society, shall seek to promote and secure their own happinMfl 
through civil institutions and laws, and thus concur in the eiki 
and design of the great Lawgiver, to promote the general util- 
ity, — the happiness of mankind. But although the laws of 
nature have ordained civil institutions generally, yet they have 
not ordained any particular forms, or specific civil rules. These 
are left to the wisdom and discretion of each society ; and 
though they make it the duty of all to endeavor after perfec- 
tion, they do not make its attainment a condition of their ap- 
probation. It is sufficient to induce their moral obligation in 
each society, that its civil institutions and laws in some degree 
tend to promote the happiness of its members at least without 
impeding the happiness of others, and thus concur in the ori- 
ginal design of promoting human happiness. 

Thus, in every view which can be taken of the subject^ it is 
clearly proved, that all municipal laws, whether civil or crimin- 
al, that is, penal, which the public interest, the general happiness 
require, and which in their tendency promote that happiness, 
are, in addition to the obligation of the civil compact, of striet 
moral obligation, and are inforced by the general moral law, 
the law of nature. In fact, they are rules of that law discover- 
ed by the wisdom of man as applicable to the existing situation 
of the civil state. To erect crimes upon actions wholly indif- 
ferent to the interest of the society, if any such are to be found, 
to gratify the pride and caprice of one class of citizens by al- 
lowing to them what is forbidden to others ; to inflict penalties 
to support a system of monopoly, or the mere purpose of reve- 
nue, is to confound every idea of right and wrong in a criminal 
code. Such laws are to be found in many states. Such, per- 
haps, are the English laws to which the author has referred, 
the game laws and some others ; but if they diseover this char- 
acter, they do not as we have shewn come within the definition 
of municipal law, or the purview of his subject — ^it demands a 
different discussion. Harrassed with such laws, and unable to 
find any moral restraint, men learn to make a distinction be- 
tween what is morally wrong and what is only partially so. 

Among a great variety of laws, some arbitrary and some 
not, (Chfiir minds are wearied with the difficulties of discrim- 
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inatiDg. They readily admit the author's doctrine, and refer 
the violation of the primary class of duties in society to the 
class of mala in ae, the others to the class of mala prohibita. 
Probably, however, no two men in any community will be 
found to agree in the classification. Laws which violate the 
principles, or neglect the interest of the society for which they 
are made, will be resisted, or will be obeyed with reluctance. — 
Obedience will sometimes be considered as a matter of pru- 
dence ; never as a matter of conscience. Men would be in a 
deplorable situation, if the law of morals inforced obedience 
to every act of legislation. The laws when once enacted 
would be received with veneration. The facility of execution 
would supersede the necessity of repeated examination, and 
frequent recurrence to the principles of the government, and 
the rights, interests, and sentiments of the people, without 
which the best intention of the legislature can afford no 3uffi- 
fiient security against the danger of tyrannical laws. 



CHAPTER V. 



THE SAME SUBJECT CONTINaED. . 



■ I 



Pkineiptos of the GoTemment as they afifeet the Moral Ofa^gttioadf I#«|k 



From the different nature or constitution of goverhmentrj 
their principles and the spirit of their laws will be- dilTeretaf^ 
Fear, supported hy terror of punishments, or a saperstitions 
yeneration for the reigning family, or both, are the principles, 
that is, the great object of the laws and the sole motive of 
obedience, in a despotic government. 

Monarchy does not lose sight of the principle of fear, but 
blends with it, chiefly in regard to the order of nobility, the 
principle of honor, a sentiment merely personal and devoted 
to all the caprices of opinion. The principle of an aristocracy, 
as it relates to the people, differs little from Aat of despotism. 
Republican, or rather, popular and representative governments 
have for their principle, that is, the end of their institution and 
the motive of obedience, a sentimental attachment of the peo- 
ple to the community, its institutions, its laws and government. 
A mixed government partakes of all these principles, each of 
which predominates in proportion to the prevalence of one or 
other of its constituent parts. Where fear is the governing 
motive of every social action, all happiness in social intercourse, 
all social improvements are not neglected only, but opposed by 
the genius of the government. Blended with fear, however, 
honor — that principle of all the most capricious, sometimes 
irradicates, but more frequently obscures the social horizon. 
Neither of them have any principal regard to the happiness of 
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tiie people, or the interests of momlity. The principle of a 
popular goTemtnent) a sentimental attachment to the coknmuni- 
tjr, its institutions and laws, need not, — neither can it — endure 
the intervention of the other two principles, as they are usually 
understood by writers on government : — principles, which re- 
gard the whole society as constituted to gratify the passions and 
appetites of one, or a few individuals. Such a mixture of het- 
erogeneous principles, in a government with pains adjusted, 
must of necessity have a very considerable effect iipon its le- 
gislation, upon the interpretation and the execution of its laws. 
It will have a tendency to dictate acts and rules of civil con- 
dxLctj which can in no view claim the sanction of the moral 
sense. The spirit of the laws is directed by the effective 
prineiplcj — the principle by the constitution, or nature of the 
government. Perhaps the laws of England are the best that 
can consist with the mixed principles of that government. If 
this be true. Judge Blackstone's distinction between those laws 
that are morally binding, and those that are only politically so, 
is, so far as it applies to English laws, just and necessary ; but 
he should not have considered it as he has done, — a common 
and neceissary distinction in every code. It is, however, a 
severe, though an undesigned stroke at the principles of that 
government. 

: Can there be a more sure, a more safe criterion for deciding 
the goodness of any government than the tendency of its 
principles in legislation ? That government, that constitution 
of society, the principles of which dictate those laws and those 
only, that are adapted to the present state of men and manners, 
and tend to social improvement, which induce a moral obligation 
under the sentence of the laws of nature, not of savage 
solitary nature, but of social nature in its improved and 
improvable state, is incontrovertibly good ; so far as it deviates 
it is clearly faulty. Upon a candid examination, upon a fair 
comparison, it will be found that a representative republic is 
pre-eminently, if not alone, capable of these principles to their 
fullest extent. It is true, that in any government, circumstances 
foreign to its principles, may — and in this state of imperfection 
frequently will — concur to the adoption of bad laws ; but if the 
constitution and principles be good, such laws will not have a 
long continuance. 
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The governments of the several Ameriean states, aft well at 
that of the Union, are of the representative kind. We bug^t 
to know their principles, to study well their tendencj, and to 
be able, both in theory and practice, to exclude all foreign 
principles. 

Judge Blackstbne was a British subject, high in favor with 
the government. He w^as enamored with the principles of 
their constitution ; he has emblazoned them with all his rhetoric, 
and not the least some that are the most faulty ; and probably 
to this, not less than to his great talents, he was indebted for 
the great reputation he enjoyed in that country. Unhappily 
his Commentaries contain the only general treatise of law, to 
which the law students in these States have access. In every 
section of the criminal code, and in all questions of a eivil 
nature, where the prerogatives of the crown or the privileges 
of the peers intervene, the principles of the government have 
given a cast to his reasonings. I wish not to detract from the 
merit of the author, as a British subject ; a writer, who has 
in a masterly manner delineated the laws and jurisprudenee of 
a great nation, but under a government very different from 
our own. There are many things in his Commentaries which 
accord with the principles of oui own governments, and whieh 
are founded on the universal principles of jurisprudence. 
These will, however, be found mostly to be derived from the 
popular part of the British constitution. The student should 
carefully learn to distinguish those principles, which are pecu- 
liar to that government, or governments of a similar constitution ; 
to distinguish the reasons which aie accommodated to tboae 
principles, or solely dictated by them. He ought to know 
that they are not universal ; that in a repesentative republic 
they are wholly inadmissible. This is not enough ; he ought 
to be led through a system of laws founded on the principles: 
of our own governments, and a train of reasoning congenial 
to those principles. Such a system is yet a desideratum.* 



•Since this was written that desideratum has been most amply and happily 
supplied by the publication of « Commentaries on Ameriean LmOf By Jamis 
KEifT.'» In 4 Vols, 



CHAPTER V. 



Of Penal LawEL 



Penal laws and laws relating to taxation, or for the purpose 
of raising a revenue to goyernment, merit more particular at- 
tention^ because they more than others immediately affect the 
lives, liberty, and property of the subjects. In treating of them, 
I shall consider the right and power of goyernment, and the 
legitimate end to be attained in each. 

Under penal laws I comprehend all those laws which inflict 
a penalty, whether it be capital, pecuniary, or personal, for the 
yiolation or neglect of any duty enjoined, either by the pri- 
mary laws of nature, or the positive laws of society. 

The right to punish individuals for crimes against society is 
not an arbitrary institution of civil policy. It has its foundation 
in the moral and social nature of man and is derived to gov- 
ernment from that source through the civil compact. We have 
already seen that man was not formed for individual independ- 
ence, but for society, for civil union in government. All the 
liberty of an individual, all his rights which can any way effect 
ihe rights and liberty of others are placed in an accommoda- 
tion, a mutual compromise with the rights and liberties of all 
and every member of the society. To facilitate this accom- 
modation and to render a compromise practicable, mutual and 
safe, is the object of civil institutions and laws. 

If man be by nature a social being, it is an obvious conclu- 
sion that it is his duty to forbear any injury to the society of 
which he is a member ; and that the violation of this duty is a 

violation of the laws of his nature. It may, perhaps, be here 
27 
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thought sufficient to say, that rights and duties are reciprocal ; 
every society must have a right corresponding with the duty of 
the individual ; if the individual violate his duty to the society, 
the society have a clear right to take a satisfaction. But as 
this subject is of great importance in national jurisprudence, I 
shall endeavor to analyze the right and trace it to its source in 
the moral nature of man. Deity in the constitution of nature 
has not done every thing for man ; he has established certain 
relations, from which result the laws that ought to govern his 
moral and social actions. He has given him powers «nd facul- 
ties to enable him to discover these relations and the laws that 
result from them. The mode of giving these laws their full 
effect is left to his sagacity, to the exercise of his reasoning 
powers. To enable him more steadily to pursue them he is 
furnished with a moral perception of right and wrong, and a 
sense of merit or demerit attending the observance or non-ob* 
servance — ^the moral sense and the sense of accountability as 
before explained, and which are generally comprehended, 19 
the term conscience, which, when rightly informed, extends 
its authority to every moral, every social, and every civil action. 
Hence, on the perpetration of a crime, arise in the mind of t)ie 
perpetrator the feelings of guilt, and the consciousness of a de- 
sert of punishment. These sentiments are common to men, 
both in a review of their own actions and in passing judgment 
on the actions of others. What might at first seem to be incon- 
sistent with that universal desire of happiness, whioh.belongi 
to the nature of every individual is, that guilt is sometimes iB 
the mind of the guilty, attended with a strong desire of punisbr 
ment ; this is, what we generally call remorse. If punishment 
be inflicted by no other hand, self-punishment is well known 
to be the gratification provided by nature for the violent affecr 
tion of remorse. From this view of the subject the right of 
punishing the guilty is clearly perceived to be derived from the 
relation of men in society. It was not alone from an extraor- 
dinary impression of the Divine anger on the mind of Cain, 
after the murder of his brother, but from a perception of those 
relations and the right resulting from them, that he is made to 
say, ^^ whoso findeth me shall slay me." 

The Marquis Beccaria has founded the right of punishing op 
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the same prineiples. ^'Let us (says he) consult the human 
heart ; and there we shall find the foundation of the sovereign's 
right to punish ; for no advantage in civil policy can be lasting, 
which is not founded in the indelible sentiments of the heart 
of roan." In cases of mere private injury, the right is perceived 
to belong to the party injured^ He has a right to demand 
reparation for the injury, and a caution against the like injury 
in future. The mode of obtaining both is to be regulated by 
the present nature of social rights. Where the right cannot 
be exercised by the party injured without danger to the social 
rights of others, the laws of social nature dictate a submission 
to an impartial tribunal ; a provision which can be made and 
enforced in the union of civil society only. When a person 
is guilty of a violation of those rights, which more immediate- 
ly afiect the interest and happiness, — the peace and security of 
the whole, the right of prosecuting the injury is perceived to 
belong to the community, although the end is not generally the 
same as in the case of a more private injury, as we shaU see 
presently. 

tn a state of any considerable degree of social and civil 
improvements, men endure with reluctance the exercise of the 
right of punishment by the party injured. This happens, not 
because men are more unfit for the exercise in this state, but 
because they have a nicer sense of right and wrong. Their 
social feelings are extended and refined. — The security and 
happiness 'of each individual member becomes the interest, as 
it effects the happiness, of the whole. They perceive not only 
tte inhumanity to which the practice tends, but the injustice, 
of which it is in almost every instance productive. They 
perceive, that the power of punishing can in almost no case 
be exercised by the party injuried, without a perpetual viola- 
tion of the rights of others, of the obligations of morality, and 
the danger of a total annihilation of social happiness. Hence, 
it becomes the right, interest, and duty of every civil commu- 
nity, to punish by way of caution, all those injuries which 
disturb, or have a direct tendency to disturb their happiness, 
or to render it insecure. And it will extend to whatever the 
common sentiment has connected with the public happiness. 
It is evident, then, dial the right of government, by way of 
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oautioD, to punish the crimes of its members^ is not an arbi^ 
trary institution, nor does it originate in necessity only, but 
in the sentiments of the human heart, the existing relations 
of men in society, and has the full sanction of the laws of 
nature. 

The organ by which the right of punishing shall be exer- 
cised in goTernment is a consideration of propriety, safety, and 
convenience. A slight attention to the subject will discover 
it to be a branch of the right of legislation and intimately 
connected with the duties of that department. Without the 
right of punishing for the violation of a law, the right of 
legislation would be perfectly nugatory. 

There is a three-fold division of the right of punishment, or 
of the exercise of that right, corresponding with the general 
division of the powers of government. First, the decreeing of 
penalties for the breach of any law. This involves a consid- 
eration of the importance of the law to the interests of the state, 
and the means of preventing crimes, the true end of all pun- 
ishments, and corresponds with the right of legislation. To 
that branch, therefore, it can alone be intrusted. Secondly, 
the application of the law to particular cases for the purpose 
of determining whether it has been violated and who is the 
ofiender. This is clearly the proper business of the judiciary. 
Thirdly, the execution of the sentence upon the criminal, 
which falls to the province of the executive. The right of 
punishment is, in practice, frequently limited only by the will 
of the legislature, and the decisions of the judiciary ; but the 
laws of nature have not left it arbitrary. Those laws have 
assigned certain limits, beyond which the right ceases, and the 
exercise of the power becomes a crime against society. These 
limits are not, in every sense, permanent and invariable. It is 
universally true that the right is limited by the end of prevent- 
ing crimes and securing obedience to the laws. It is also true, 
that the penalties, which, in one state of society and manners 
are adequate to that end may, in a different state, be wholly in- 
adequate. 

Not only the state of manners, but the principles of the gov- 
ernment, affect the severity of punishment. Where the sup- 
port of the reigning powers, without any regard to the good of 
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the people, is the sole end of every measure of state, fear^ 
wbich is inculcated by the severity of punishment, is the sole 
principle of obedience. Such governments set limits neither 
to crimes, nor to the severity of punishments. No actions are 
considered to be criminal because they are injurious to the peo- 
ple, or against the laws of nature ; but because they are sup- 
posed to be dangerous to the reigning power, and a contempt 
of its authority. In proportion as governments have ascended 
to natural principles and made the happiness of the people the 
end of their institutions, crimes and punishments have admitted 
of more definite limits. It has been proved and acknowledged, 
that, in a civil view, those actions only are criminal, which are 
injurious to the community at large, or to individuals, whose 
rights and happiness the community are bound to protect, and 
secure ; that the prevention of crimes is the sole end of punish- 
ments, and that all beyond this is the spirit of revenge and 
wanton cruelty. 

I repeat it, the sole end of punishment is, or ought to be 
ihe prevention of crimes. Under crimes, I comprehend, not 
•only the doing of those things which are directly detrimental 
to the community, but the omission of those things which are 
necessary to its support and general happiness ; for if man be 
a social being, it clearly follows that he is bound not only to 
£orbear injuries to the society, but to contribute his equal 
share to its well-being. It is an obligation arising not from 
aecessity merely, but an original, indispensable obligation. 

We have seen that the Deity has been pleased, by the 
strongest and most intimate relation, — the relation of cause 
and effect, — to connect happiness with the virtuous actions of 
moral agents, — misery with their vices. These are the re- 
wards and punishments in the government of providence. To 
this system man, in the original constitution of his nature, is 
admirably adapted, by means of the moral faculty of which we 
have before treated, his perception of the moral right and 
wrong of his actions, his desire of the approbation of others, 
and a consequent dread of their censure; a consciousness 
when he has done right that he is deserving of their appro- 
bation, when wrong — of censure or punishment. To this con- 
stitution of nature, all civil laws and political institutions ought 
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to be adapted. Hence are to be derived the true principles of all 
penal laws and criminal jurisprudence, — ^principles which can 
alone produce and support a coincidence between the civil and 
moral obligation of those laws. Upon no other principlel 
will punishments be perceived to be just ; upon no other prin- 
ciples can they have a salutary effect on the life,— on the 
manners of men, to promote the ends of civil society. 

It is worthy of remark, that in the progress of society, no 
science has, in general, received so little improvement as tht 
science of criminal jurisprudence.* It is true that the outrage^ 
ous violence with which capital and other punishments wen 
inflicted, has in some nations been abolished or greatly mitiga- 
ted, but it may with equal truth, be observed, that among 
nations, who boast of the highest degree of refinement, the 
greatest degree of improvement in their civil policy, the nuni^ 
ber of capital punishments has been increased out of all pro- 
portion to the reform in point of cruelty. The British gov- 
ernment, which in civil improvements, and the justice and 
humanity of its civil code, has gone beyond most of the 
European nations, — has proceeded with a degree of wantonDess 
in the enactment of capital punishments. One hundred kvi 
sixty crimes, declared to be worthy of immediate death, hafdif 
completes the murderous catalogue. 

The following just and pointed observations not only on tiie 
inutility, but the injurious consequences of this multiplicity (rf 
capital ofiences, made some years ago by a British senator in 
the house of commons, ought to be carefully preserved and 
deeply fixed in the mind of every legislator. — " Whether han^ 
ing ever did, or can answer any good purpose, I doubt ; but the 
cruel exhibition of every execution day, is a proof, that hang- 
ing carries no terror with it. And I am confident that every 
new sanguinary law operates as an encouragement to commit 
capital offences ; for it is not the mode, but the certainty of 
the punishment that creates terror. What men know they 
must endure, they fear ; what they think they may escape they 



* The world is more indebted to the Marquis Beccaria for his little ^ Treatise 
on Crimes and Punishments" than to all other writers on the subject 



215 

despifle. The multiplicity of our hanging laws, has produced 
these two things ; frequency of executions and frequent par- 
dons. As hope is the first and greatest spring of. action, if it 
was so, that out of twenty convicts one only was to be pardon- 
ed, the thief would say, " why may not I be that one ?" But 
since, as our laws are actually administered, not one in twenty 
is executed, the thief acts on a chance of twenty to one in his 
favor ; he acts on a fair and reasonable presumption of indem- 
nity ; and I verily believe, that the confident hope of indemni- 
ty is the cause of nineteen in twenty robberies "that are com- 
mitted.'' 

Several causes have concurred to prevent any considerable 
improvement in the criminal code. Men appear often to enters 
tain an idea of justice as of a physical being or power, some- 
thing which physically exists,* whereas, it is only the result of 
certain relations ; civil justice results from the relations of men 
in civil society ; beyond these, it has no relation nor even 
mental existence. This notion has done infinite mischief in 
&e world. It has represented justice, as really offended in 
proportion to the degree of the crime committed, and inexorably 
demanding satisfaction by a certain determinate punishment to 
be inflicted on the offender ; like the malevolent deities of some 
nations who are propitiated by human sacrifices only. By 
considering a satisfaction to justice as the principal end of 
ponishment, and disregarding its utility to society, the safe and 
certain criterion of the justice and propriety of any class of 
civil or social actions, it has served to reconcile people, in 
other respects of a refined sensibility, to an excess of cruelty 
in the enacting and the execution of laws. 

A punishment annexed to a crime is, by association, viewed 
in connexion with the crime, and often serves as a measure for 
the degree of its guilt, which arises only from its relation to 
society. When from any cause the perpetration of any par- 
ticular species of crimes has become frequent, the minds of 
legislators are irritated against the perpetrators and against the 
crime. Determined to apply an effectual remedy they are 



* Beccaria on Crimes and Punishments, Ch. 2. 
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same upon every individaal, as to the reality, not as to the 
quantity of the contribution. 

No civil duty, perhaps, can less be intrusted to the voluntary 
conduct of individuals ; — none more needs a provision of gen- 
eral rules, to secure equal justice, both to individuals and the 
community. The utility of the community cannot be opposed 
to that of the individual members in gereral ; nevertheless, the 
latter, from its being more immediate, so far outweighs the for- 
mer, that they are often viewed in opposition. The duty would, 
therefore, never be performed, unless there somewhere resided 
a right, with authority, as well to enforce it, as to apportion the 
several quotas. The end of this right and duty is the utility 
of the community ; not indeed in an absolute sense, but in 
certain relation, proportion, and agreement with the utility of 
individuals. 

The right of determining the amount, of apportioning the 
contribution, and enforcing the duty — which is the right of 
taxation — is originally in the community, considered as an 
aggregate body. The organ by which it shall be exercised, is, 
as in the case of punishment, a consideration of propriety, 
safety, and convenience, and the apportionment must be made 
by equal and general rules, and the demand enforced by the 
sanction of law. It is, therefore, with propriety and conven- 
ience, committed to the legislative body. If such body be 
composed of a full and equal representation of the several in- 
terests of the citizens, the trust is safely deposited with them. 
The power and right of taxation can be safely intrusted to no 
man, or body of men, who are not amenable to the people for 
the exercise, and who do not equally share the burdens which 
they impose, without a moral certainty of oppression, the final 
annihilation of liberty, and all security of private property. 

The great question, therefore, about taxation, and representa- 
tion, is a question about the mode, rather than the right ; a 
consideration of safety to the rights of the people. It is, in- 
deed a most important consideration ; but it does not reach the 
original right of taxation, founded on the duty of contribution* 
The representation of any portion of the people in the national 
legislature is a proof of an intimate civil connexion which 
clearly subjects them to the duty of contribution ; but if the 
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people cboose to intrust the power of taxation in any other 
mode, or to any other body, the exercise, if not equally safe, 
may be equally legitimate. It is not easy, perhaps, to ascertain 
with precision, what degree of social union among individuals 
will incur the duty of contribution. It is, however, clear that 
one community can have no right to tax personally the mem- 
bers of another community, where the citizens of both are not 
united ultimately by an internal, reciprocal, civil connexion. 

States in league, may, as far as the league extends, incur 
one to another, the duty ofcontribution;butthe duty is demand- 
able against each state collectively, not against the individual 
citizens. Each state has a demand against the other, and the 
several states against their citizens individually, to enable them 
to fulfil their engagements. Between the several states the 
right to enforce the duty resides equally in every part, till by 
mutual agreement, a body is formed for its exercise. Till this 
ha9 taken place, it remains, like that of independent individu- 
als, a voluntary duty, or to be enforced only by the law of na- 
tions, — the right of the sword. 

So different are the interests, both general and particular, 
in different states, that no general rules can be prescribed a$ 
to.the particular mode of taxation, which shall be equally ap- 
plicable to all ; it must ever be considered as a matter of public 
convenience and private equity. There are, however, certain 
principles which ought ever to be considered as fundamental, 
in all laws upon this subject. The lawful interest of no citizen 
or class of citizens, can, without injustice, and a violation of 
equal rights, be sacrificed to that of another, or even that of the 
whole. That mode ought to be adopted which, as far as gen- 
eral rules can extend, will operate agreeable to the rule of 
mutual compromise, — a rule very general indeed, which is ap- 
plied in ethics, may, with great propriety, be applied in this 
case. Requisition shall be made of a man according to that 
which he hath, — not according to that which he hath not. 
Taxes, therefore, ought not to be apportioned upon persons, 
but upon things — upon property possessed or used by individu- 
als. 

Smith, in his Wealth of Nations, in treating of taxes, has 
1^4 down the four following rules, or maxims as he calls them;- 
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has taken place, it remains, like that of independent individu- 
als, a voluntary duty, or to be enforced only by the law of na- 
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Smith, in his Wealth of Nations, in treating of taxes, kas 
lakl down the four following rules, or maxims as he calUAts^^ 



^' I. The snbjeets of every state oaglit to contribute towmrd 
the support of govemment, as nearly as possible in proportion 
to their respective abilities ; that is, in proportion to the reve- 
nue which they respectively enjoy under the protection of the 
state. 

^^ 11. The tax which each individual is bound to pay, ought 
to be certain and not arbitrary. The time of payment, the 
manner of payment, the quantity to be paid, ought to be clear 
and plain to the contributor, and to every other person. 

^' III. Every tax ought to be levied at the time, or in the 
manner in which it is most likely to be convenient to the con- 
tributor. 

" IV. Every tax ought to be so contrived, as both to take 
out and to keep out of the pockets of the people, as little as 
possible over and above what it brings into the treasury of the 
state." — To which may be added — 

v. Every tax ought to be so contrived, as to cause as little 
vexation, and to embarrass as little as possible the common bu- 
siness of the citizens. 

Taxes have generally been reckoned of two kinds, and de- 
nominated direct and indirect taxes. Those of the first class are 
called direct taxes, because they are assessed upon the person 
or upon the property in his possession or use, and of which he 
is supposed to be the proprietor. Of this we shall first treat; — 
some of our observations will, however, be alike applicable to 
both kinds of taxes. 

First. A direct tax, we have said, is assessed upon the person, 
or on the property. That which is assessed on the person is 
called a capitation tax. In the assessment of this tax no regard 
is had to the means of payment. The same sum is demanded 
of the poorest as of the wealthiest subject of the same rank ; it 
is in its operation unequal in the extreme, and can never be 
adopted by a government that would pay any regard to the just 
and equal distribution of the public burdens. 

When direct taxes are assessed upon property, it has been 
used to apportion them upon a valuation of the property or 
thing to be taxed. This will be just and equal, provided the 
valuation be made — ^not according to the market value, but — 
according to the income it may produce with ordinary manage- 



til 

.ment. There are, however, some exceptions which will oc« 
ear in their proper place. 

Protection has, by many, been held to be the consideration, 
on the one side, on which is founded the right of taxation on 
the other. If it were so, the degree of protection should serve 
as a measure for the apportionment of taxes on individuals. But 
this is not the case. The mutual protection of its members is 
one great end proposed in the civil compact. But the duty of 
contribution, and consequently the right of taxation, arises from 
the whole relation in which men stand in society. The same 
thing is true of every civil right and duty. The general rela- 
tions are connected and form a certain internal relation among 
themselves. If we take away one relation, it deranges the con- 
nexion, varies the mutual relations, and of course the result. 
• In those governments in which the rights of the sovereign 
are supposed to be original, and independent of the rights of 
the people, it is in perfect consistency with the principles of 
the government, to derive the sovereign's right of taxation from 
the protection afforded to the subject, although in practice as 
it always happens with such absurd principles ; it is destructive 
of the consideration itself, and the source of the most grievous 
oppression. But where, as in popular governments, those who 
exercise the sovereign power are merely constituted organs, 
and exercise only the power of the people, associated in civil 
government, that consideration between the sovereign and the 
people does not exist. The sovereign power, — the whole right 
18 the power and right of the people thus associated, — not indi- 
vidually, but collectively. 

It is true, that the laws of nature, from which result all civil 
rights and duties, are always directed to some useful end ; but 
the useful end to be attained is the criterion by which to judge 
of their authenticity, rather than the consideration of the duty 
imposed ; the final, rather than the efficient cause. The right 
of the citizen to civil protection does not arise from any such 
consideration, and an apportionment of taxes upon that principle, 
would be grossly unequal and oppressive. It would make the 
poor and the weak the greatest debtors to the state ; for, con- 
tributors they could not be. The consideration of abstract re- 
•lationa and abstract rights, — fabrications of the mind only. 
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which maj or may not justly comprehend the rights of naturo^ 
and are, perhaps, never precisely the same in the conceptions 
of any two individuals, — can furnish no sufficient data for the 
apportionment of taxes. It is necessary to find something more 
fixed and certain, and to take real quantities, as well in the da- 
ta as in the product. 

The only plausible theory, and which is capable of being 
reduced to practice by the application of real quantities is, that 
every contributor, in any community, shall be taxed to its sup- 
port in proportion to his enjoyments, as a member of that 
community. In this, however, no regard is to be had to mental, 
but to apparent and sensible enjoyments. Upon this principle, 
the possession and the use of property become the data for 
apportioning taxes upon the contributors. I have added the 
use, which will comprehend the consumption, at least, beyond 
what is common and necessary to every class ; because some 
will place the enjoyment in the use of consumption, rather than 
of profit in the possession. They may choose — while others 
hoard for use or profit — to spend their acquisitions in the grati- 
fication of their passions or appetites. 

It has been held by some, that taxes ought to be assessed by. a 
fixed and general valuation of property, and such has been the 
practice in some states. In favor of this mode it has been 
urged that though it maybe subject to considerable inequalities, 
yet they will not be greater than in the case of particular as- 
sessments ; and should it happen that taxes may fall more 
equally in the latter mode, yet in the former they would be 
more known and certain, — a very important consideration io 
the levying of taxes ; that the contributor is thus enabled to 
foresee with a good degree of certainty, the amount of .his 
taxes, and to take it intq his calculation, both of economy and 
enterprize, which will rarely be disappointed through the in- 
tervention of an unexpected demand ; that it is, perhaps, a 
consideration of nearly equal weight, that men are generally 
less dissatisfied with the inequalities of fortune, than those 
which are imposed by the ignorance, prejudice, or caprice of 
their fellow citizens. 

Plausible as these reasons may appear, there are unanswera- 
ble objections to the mode. A general valuation mnst heap 
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ayerage yalaation ; — for instance, a certain sum for every acre 
of land, without regard to the quality ; and so of a horse, or 
other personal property. The real value, or the income that 
may be derived from different kinds of land, often varies in 
the extreme. One acre may yield an income of twenty, 
CNT even an hundred dollars, while another hardly pays the 
labor of cultivation. There are, besides, many local and other 
causes, which are constantly producing a difference in the 
value of land. The difference in the actual value of per- 
sonal property, may be as great. We know from observation 
and experience, that the most valuable property falls to the 
share of the more wealthy class. It is evident, therefore, 
where taxes are high, and assessed agreeable to such valua- 
tion, the poorer class of contributors must be ruined long 
before such taxes reach the amount which the whole might 
be able to pay, on a judicious assessment apportioned as^ 
near as may be agreeable to the income that the property 
may afford, to which it is believed some near approach might 
be made. To this end, it will be necessary that proper 
boards of assessors should be appointed to make, under"" proper 
regulations, a valuation annually, of the property of each 
individual liable to direct taxes ; and provision may easily be 
made that their acts should be public and known to each con- 
tributor as far as concerns his interest. 

Taxes ought not only to be equal, but, as far as the reason- 
able exigencies of the state require, and general rules can 
extend, to be apportioned to the visible means of the contribu- 
toi^s, both collectively and individually. This, however, must 
be understood with some limitation. The apportionment ought 
not to be according to the means of living, but to the means of 
payment ; or, what upon an ordinary calculation ought to be the 
means of payment. This object can be attained only by an 
extensive knowledge of the different interests, employments, 
modes, and necessary expense of living, of the different classes 
of citizens. With such knowledge, and with a particular atten- 
tion to the subjects of taxation, the legislature may, in a great 
measure, if not altogether exempt from the burden of taxes, 
the necessary means of living, to the poorer classes of citizens, 
who, though they may contribute nothing directly to the sup- 
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port of goyernment, are far from being the least useful class 
to the state. 

The exigencies of the state must limit the aggregate sum to 
be demanded in taxes. But the demand ought not, for any 
continuance, to equal the sum of private revenue, much less 
ought it to be suffered to diminish the capital stock. Were the 
, government, by thus anticipating the revenue of its citizens, to 
deprive them of the comfortable prospect of a provision for the 
future, it would take away all incitement to enterprize, and 
even the spirit of private industry and economy. If, in addi- 
tion to this, the enormity of the demand should constantly di- 
minish the capital stock, nothing would be presented to the view 
but the gloomy prospect of inevitable poverty and distress. 
The same observations will apply to those buidens which, 
through the unequal mode of assessment, fall most severely on 
particular classes only. 

The mode of apportionment ought not to be directed by the 
interests of any single classes of citizens, but by the interests 
of the whole, which consists in a certain ratio of the particular 
interests. If, in the political consideration of taxes, the inter- 
est of the state, — by which nothing more is generally meant 
than the interest of the majority, — come in competition with 
the interest of a particular class of citizens in their lawful pur- 
suits, their interests ought not to be wholly sacrificed to that of 
the state, — much less to that of another class. Every affair of 
this nature ought to be conducted upon the principles of a com- 
promise of interests. In adjusting the compromise, however, 
the magnitude of any interests in competition is not to be 
adopted as the only rule of preference. Such rule would fre- 
quently prove a total sacrifice of the minor interest. Where 
it is demanded of particular persons or particular classes, that 
they give up their interest for the public service, they are as 
fully — as in cases that arise between individuals-— entitled to 
a compensation for all that which exceeds their just proportion. 

Second. Indirect taxes are such as are assessed upon sub- 
jects, not in regard to the revenue they may produce to individa- 
als or their use in possession, but to their use in consumption. 
Such are duties on the importation and exportation of articles for 
a sale of consumption, whether the consumption intended be 
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foragn or domestic. So also an excise on domestic produc- 
tions, as on beer brewed, or spirits distilled in the country, or 
on the sale of such articles as have been imported. In all these 
cases, such is the nature of the subjects, that they sooner or 
lator perish in the use. Under the same head of indirect taxes, 
Qomes duties on sales and transfers on registration, on certifi- 
eates, and licences ; and duties on stamps made necessary ior 
the authentication of written instruments. 
- I do not here pretend to enumerate all the subjects of taxatioa 
in this mode ; such taxes have been almost infinitely extended by 
the ingenuity of financiers. They have been extended, not only 
to all the productions of human industry, and the enjoyments of 
domeatic comfort, but to the common gifts of nature, — to light 
and genial beat. Such is the window tax, and hearth tax in 
England, and other countries. Taxes of this kind, unless 
laid on the absolute necessaries of life, which ought always 
to be avoided if possible, are never compulsory on the contri- 
botor, the consumer. He is left to his own option whether he 
will purehase for his use, the article taxed or not. It is true, 
that in general, it is the safest, cheapest, and least onorous mode. 
of collecting and realizing a tax by government. — It is advan- 
ced by the exporter, importer, and producer of the articles taxed^ 
wherever that mode can be adopted, who recompense them-< 
aelyes by adding the amount of tax, with reasonable profits, t6 
the price of the article sold ; so that the consumer, becomes 
the ultimate contributor, by paying his proportion of the tas 
in the price. of the article be chooses to purchase. It is true, 
the ultimate inequality oh the contributors may be as great in 
the payment ol indirect as of direct taxes ; but in the latter, the 
inequality is compulsory ; in the former, voluntary. The con- 
tributor ^ay, at bis election, pay eidier more or less than would 
be his proportion according to his actual income. 

It has another advantage over direct taxation ; that when 
onee in steady operation, the contributor can never be sur? 
prised, or his plans of economy or enterprize be deranged by 
an unexpected demand on his finances. Uncalled for and un- 
noticed by itself, it necessarily, and if I may use the word, 
qM>ntaneou8ly unites itself in all the data from which he makes 

his calculations* Indirect taxes will therefore be preferred in a 
29 
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port of goTernment, are far from being the least usefiil class 
to the state. 

The exigencies of the state must limit the aggregate sum to 
be demanded in taxes. But the demand ought not, for any 
continuance, to equal the sum of private revenue, much less 
ought it to be suffered to diminish the capital stock. Were the 
government, by thus anticipating the revenue of its citizens, to 
deprive them of the comfortable prospect of a provision for the 
future, it would take away all incitement to enterprize, and 
even the spirit of private industry and economy. If, in addi- 
tion to this, the enormity of the demand should constantly di- 
minish the capital stock, nothing would be presented to the view 
but the gloomy prospect of inevitable poverty and distress. 
The same observations will apply to those buidens which, 
through the unequal mode of assessment, fall most severely on 
particular classes only. 

The mode of apportionment ought not to be directed by the 
Interests of any single classes of citizens, but by the interests 
of the whole, which consists in a certain ratio of the particular 
interests. If, in the political consideration of taxes, the inter- 
est of the state, — by which nothing more is generally meant 
than the interest of the majority, — come in competition with 
the interest of a particular class of citizens in their lawful pur- 
suits, their interests ought not to be wholly sacrificed to that of 
the state, — much less to that of another class. Every affair of 
this nature ought to be conducted upon the principles of a com- 
promise of interests. In adjusting the compromise, however, 
the magnitude of any interests in competition is not to be 
adopted as the only rule of preference. Such rule would fre- 
quently prove a total sacrifice of the minor interest. Where 
it is demanded of particular persons or particular classes, that 
they give up their interest for the public service, they are as 
fully — as in cases that arise between individuals-~-entitled to 
a compensation for all that which exceeds their just proportion. 

Second. Indirect taxes are such as are assessed upon sub- 
jects, not in regard to the revenue they may produce to individu- 
als or their use in possession, but to their use in consumption. 
Such are duties on the importation and exportation of articles for 
a sale of consumption, whether the consumption intended be 
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foreign or domestic. So also an excise on domestic produc- 
tions, as on beer brewed, or spirits distilled in the country, or 
on the sale of such articles as have been imported. In all these 
cases, such is the nature of the subjects, that they sooner or 
later perish in the use. Under the same head of indirect taxes, 
comes duties on sales and transfers on registration, on certifi- 
cates, and licences ; and duties on stamps made necessary ior 
the authentication of written instruments. 

I do not here pretend to enumerate all the subjects of taxation 
in this mode ; such taxes have been almost infinitely extended by 
the ingenuity of financiers. They have been extended, not only 
to all the productions of human industry, and the enjoyments of 
doittestic comfort, but to the common gifts of nature, — to light 
and genial beat. Such is the window tax, and hearth tax in 
England, and other countries. Taxes of this kind, unless 
laid on the absolute necessaries of life, which ought always 
to be avoided if possible, are never compulsory on the contri- 
botor, the consumer. He is left to his own option whether he 
will porehase for his use, the article taxed or not. It is true, 
that in general, it is the safest, cheapest, and least onorous mode. 
of collecting and realizing a tax by government. — It is advan- 
ced by the exporter, importer, and producer of the articles taxed^ 
wherever that mode can be adopted, who recompense them-'. 
selves by adding the amount of tax, with reasonable profits, to 
the price of the article sold ; so that the consumer, becomes 
the ultimate contributor, by paying his proportion of the tas 
in the price. of the article he chooses to purchase. It is true, 
the iiltimate inequality oh the contributors may be as great in 
the payment of indirect as of direct taxes ; but in the latter, the 
inequality is compulsory ; in the former, voluntary. The con- 
tributor may, at his election, pay eidier more or less than would 
be his proportion according to his actual income. 

It has another advantage over direct taxation ; that when 
once in steady operation, the contributor can never be sur-r 
prised, or his plans of economy or enterprize be deranged by 
an unexpected demand on his finances. Uncalled for and un- 
noticed by itself, it necessarily, and if I may use the word, 
qpontaneously unites itself in all the data from which he makes 

calculations* Indirect taxes will therefore be preferred in a 
29 
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and affords more accommodation to the communitj at large. 
And this is the more apparent when we find the raw material 
of the manufacture indigenous, and the means of subsistance 
abundant. Besides every commercial and manufacturing na- 
tion make regulations to favor their own manufactures and pro- 
ductions of every kind ; and for that purpose frequently lay 
heavy duties, not only on the articles of manufacture imported 
from abroad, but upon every article of subsistence, and materials 
which are found, or can be produced among themselves, and 
sometimes amounting to a prohibition. These duties extend to 
almost every article of remittance, and are paid by that nation 
who are supplied with their manufactures. This evil can 
generally be corrected, only by retalliating duties on the part 
of the nation thus supplied, and which is, in fact, made tributa- 
ry to the supplying nation. But in discriminating duties, it 
will be necessary to act with prudence and a* great degree of 
caution, — whether the increase of duties be intended for the 
regulation of foreign or of internal commerce, — for the encour- 
agement of domestic manufactures,~lest it should effect too sud- 
denly a diminution of profits in any particular branch already 
established, to the great injury, or perhaps 'ruin of those who 
are employed in it. 

The limits prescribed in this work will not permit us here 
to enter into a more particular detail upon this subject which 
constitutes a very extensive branch of political economy, and 
has been discussed at large, by writers of the first talents whose 
works are in the hands, or at the command of all those who 
may be desirous of further and more particular information. 
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BOOK YII. 



OF THE GOVERNMEMT OF THE UNITED STATES. 



CHAPTER I. 



Political Situation of the Colonies, — afterwards Independent States^pi^j' 
^Viotis to the Establishment of the present Constitution of the United StateiL 



The government of the United States exhibits a new sceiie', 
and may truly be said to commence a new era in the political 
history of the world, when a number of integral republics, 
each, then sovereign and independent, undertook to establish 
over the whole, a general government with full powers of legis* 
lation for all national purposes, and of executing its laws on the 
citizens, independent of the local authorities. The experiment 
was new, and the event has been watched with anxiety by the 
friends and the enemies of free institutions. A system so 
complicated, — so different from that of a simple, or single gov- 
ernment, of which we have been treating, must have an effect 
in the application of the laws of nature, from which the gen>- 
eral principles are derived to give a different modification to 
those principles, owing to the different combination, and rela- 
tive circumstances of the constituent parts, and to have an influ- 
ence on the organization of the general government, and the 
adjustment of the powers of all and each, to the relations it is 
intended they should sustain with each other. 

Tlie several American states, while they remained colonies, 
or provinces of the British empire, had no political c<mnexion, 



230 

or goTernmental dependence on each other. They were, 
though situated in the same vicinity, and professing allegiance 
to the same sovereign, united only through the government 
of Great Britain, the common head. There existed a similar- 
ity of manners, which might with propriety be denominated 
national. There were, indeed, provincial differences, but 
not greater than are to be found within the limits of England. 
As Anieri.cans they had little national sentiment.— It was by 
different channels centered in Great Britain, or rather in 
England, — the mother country. Any collected and permanent 
national sentiment among themselves^ was opposed by that 
connexion. It was the policy of the British government to 
foment divisions among them to a certain degree, and to 
cherish their local prejudices. The similarity of their cir- 
cuBistanees,. however, and the di£Giculties pf malting settlement 
in a ^ild, uncultivated country, at a great ididtance fromamj 
part of the civilized world, introduced some degree of direct 
attachment. This attachment was increased and cemented in 
a considerable degree by the necessity of defence against a 
cofnmo^ e^cmy.' Blpody wars; waged agaipat. ib^oi lt>jr;the 
eavngies ip^^'gatedaiwl aided by Abe French, tjbe.rancient epp- 
mies of the English, suggested the esypedletocy .'aB4 jdecemty 
•f 'Common counsels and. united exertions. 
. -Consid^t^ons: were held by. delegates from the .several . col- 
Mie^i measures for the common defence were devised., find 
l^ter wards executed, in pursuance of their common counsels. 
.1^18 W^s the germ of that general union of counsels an^ s^- 
(timents, which . produced ' the American revolution. . For .a 
lime, it acquired its utmost force from the oppressive m^fisures 
of the British government, which equally effected tlie liberties 
x>f all the colonies,— now the United States of America. 'The 

fell I ft 

(fir^t inhabitants had brought with them all th(i| liber$^l pr-injc^ples 
.of the British government, and had communicated ^hctm nearly 
iree. and unmixed to the great body pf their 'descehdents. 
Their love of liberty had been cherished and heightened by 
an equal enjoyment of rights and property, under equitable 
laws, mostly formed by themselves ; and they had b^een, stimu- 
lated :tp a thorough investigation of their. lights tp wbicb.the 
f»tr«tf^r)4inary :elaims of power on th^ part of l^rjBat Bi>^in bad 
given rise. 



The principles of monarchy and. arfstocracyj liad|;, 1^9 vt^^yei*^. 
previitiledi more or less, among. some classes,, in iQo^t of! the; 
colonial governments. They were, in form, epitomies of the 
British goyernment. In each there was a governor, who 
rctpresentad the king,. a council representing the house of. lorda^; 
and. an assembly of the people, the commons of Ameri^ar- 
Id most of the colonies, the governor and council were nief^- 
creatures of the crown. They were-whoUy dependent on the: 
king. He appointed them as well as the judges at pUa^uye.: 
Thitt created an aristocratical influence, hostile, in a degree,, tq 
the liberties and interests of the people. 

, Happily, the plan, of establishing a hereditary nobility in 
America wa$ never adopted. Had such establishment b.eei). 
introduced at an early period, it is not an easy matter to. 
determine, what obstacles it might have interposed in thje great; 
struggle for liberty and independence, by securing a deeper and 
more permanent interest in the aristocratical principles of the 
British constitution. When the measures which gavQ^rise.tO- 
the American revolution wei'e adopted by the goyeroment 
of Britian, the great body of the people had not been corrupted 
by those principles. The .sentiments of attachment, whi^lx 
originated in their : desceint from a common stock, had been, 
cherished by a similarity of circumstances and adventures, and* 
strengthened by their commoin counsels and united exer,tion9,; 
in a long and bloody war. 

• '.These common, exertions had confii:med an opinioa of thei)-. 
united importance. A mote general, acquaintance had beea 
introduced, and a reciprocation of counsels and; good .officea 
had tended to soften and remove local prejudices.. ;A similarity 
of situation and similarity of danger, from the 6ame< quarter^ 
united their sekitiments and . interests, and forcibly ^Uggeste^ 
the plan of again uniting their counsels to ..Obtain redre^s^ 
This produced the first congress. A number of delegates from 
the several colonies assembled for mutual counsel, on the 
common situation, in which they were placed by the measures 
of the British parliament, from which as the opening source,. 
we may trace, through all the succeeding political revolutions 
and changes, the rise and final establishment of our present 
national government. A second congress was assembled, when 
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buted to the same cause — the want of an efficient power in 
the national council. Such ever has been, and such ever wtU 
be the effect of this kind of federal government if it deserve that 
name, unless its decrees are suffered to fall into neglect pro- 
ducing in the end a total disolution of the confederacy. 

The second mode is by a council empowered to propose 
measures to the confederated states, subject to the ratifications 
of the states individually before they acquire the force of laws, 
or can be carried into effect by the general authority. The 
United Provinces of the Netherlands furnished at that time, 
an example of this mode of confederation. The state's gener- 
al was the grand council of the confederacy. This council, 
though pompously styled their high mightinesses, had in all 
matters of national concern, whether of greater 43bp less moment, 
a power to propose only. The several states had reserved to 
themselves the right of ratification, and which in each state 
descended even to the burghs. No law could fate constitution- 
ally binding until it had been ratified by each. .The veto of a 
tingle state, or of a single burgh, might disconcert, and actually 
has disconcerted the national counsels in measures of pressing 
necessity. Frequently on great emergencies, such has been 
the delay before all the states could be brought to agree, that 
the opportunity of acting was wholly lost. This induced the 
state's general, aided by the prince of Orange, who, as stadt- 
holder administered the republic, sometimes to act without the 
authority of the smaller states. Such a disregard of the con- 
stitutional principles of the confederacy, produced at times, 
Among that people, not remarkable for a spiut of faction, 
high domestic violence, and convulsed the government with 
dangerous insurrections. 

The congress of the United States had nominally more 
power than the council of Amphictions, but they were not 
authorized to call one state to arm against another for the pur- 
pose of enforcing their oidinances. Nor like the government 
of the United Provinces, had the several states reserv,ed to 
themselves the right of final ratification ; but in a total absence 
of all executive power, in congress, the execution of their 
measures depended on the good pleasure of each state. In 
my observations on the articles of confederatien, I shall be 



more partienlar, because the prominent defects of thai sjatem, 
as discovered in its administration, will serve as a ke j to the 
constraction, — to the true intent of some of the most important 
provisions of the present constitution of the United States, 
which has at times, been the occasion of no small degree 
of jealousy with some. — From a perusal of the several 
articles of that confederation, it is evident that it was inten- 
ded to form a national union, and to serve as a national gov- 
ernment, so far as the general interests were concerned. It is 
evident, that it did not contemplate, or certainly that it couM 
not effect a national union of the people of several states. It 
was, in fact, nothing more than a treaty of perpetual alliance 
and federal union, between sovereign and independent states, 
by which in that capacity, they agreed to submit their common 
concerns and interests to a board of delegates to be appointed 
by each state, but without the provision of a common judge or 
6f an executive power. The first article merely declares the 
style of the confederacy to be ^^ The United States of Amer« 
ca." The second article is in the following words : — ^^Each 
state retains its sovereignty, freedom, and independence, and 
every jurisdiction and right, which is not by this confederation 
delegated to the United States in congress assembled." Arti- 
cle third is — ^^ The said states hereby enter into a firm league 
of friendship with each other for their common defence, — 
the security of their liberties, and tly^ir mutual and general 
welfare, binding themselves to assist each other against idl 
force offered to, or made upon them, or any of them on ac- 
count of religion, sovereignty, trade, or any other pretence 
whatever." These articles fully develope the nature of the 
confederation^ For the more convenient management of the 
affairs of the* United States, . delegates were to be annually 
appointed in such manner as the legislature of each state 
should direct, to assemble on a certain day in each year — 
each state to be repreisented by not less than two, nor more 
than seven members. In determining questions in congress, 
as all independent sovereigns are equal in dignity, however 
unequal in other respects, each state was to have one vote 
only. 

Moftt of the powers stipulated in this federal league to be 
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conferred on congress, were in many respects, nearly the same 
as those afterwards delegated to the general goTcrnnient bj 
the constitution of the United States, and the limitations and 
prohibitions, nearly the same. Congress were not provided 
with any power to raise a revenue, with any semblance of an 
executive power, or judiciary commensurate with their stipa- 
lated powers. Congress were, indeed, empowered to appoint 
courts for the trial of piracies and felonies committed on the 
high seas and courts for receiving appeals in all cases of cap- 
ture. And also for the determination of controversies between 
two or more states, and in controversies between private per- 
sons respecting certain grants of land, congress were empow- 
ered on application to nominate a certain number of persons, 
from whom judges were to be selected much in the manner of 
a struck jury with a power of final decision. 

All the acts of congress, as well as the articles of confedera- 
tion, were subject to the interpretation of the legislatures and 
judicial tribunals of thirteen sovereign and independent states, 
and their execution was dependent on the good pleasure of the 
same sovereign states. Congress had the power of making 
treaties, but not the power of fulfilling them — ^that rested with 
the several states — congress had the power of declaring war ; 
but had the command of no resources for maintaining a war. 
They had no power to lay and collect taxes of any kind direct 
or indirect. Their power went no farther than to ascertain the 
sum necessary to be raised for the public service, and apportion 
it according to a rule prescribed, among the several states, 
with a request that they should raise, and pay over to the gen- 
eral treasury the amount of their respective quotas ; — which 
each as an independent sovereign might choose or refuse, and 
often did refuse with impunity. They were empowered to 
borrow money, and to emit bills of credit of the United States ; 
but without the command of funds to pay the one or redeem 
the other. They issued their acts which they denominated or- 
dinances. They never ventured to give them the name of 
laws; for what property of a law has an act, which all and eve- 
ry of the parties is at liberty to obey or not at its sovereign will 
and pleasure ? 

it is true, that the pressure of the war, and the patriotic zeal 
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of the citizeiui in a common cause, in which their all, life, lib« 
erty, and property was at stake, supplied, in some good de- 
gree, the want of an energetic system of national government. 
In addition to these, a fortunate concurrence of circumstances 
in the political world enabled congress to engage in the cause 
of the country some of the most powerful nations of Europe ; 
to triumph in the event, and obtain from Great Britain a full 
acknowledgment of the sovereignty and independence of the 
United States. But no sooner was war ended, and peace re- 
stored to the country, thun the evils of this imbecile system of 
confederation were fully developed to the astonishment of ma* 
ny and the regret of all. An enormous debt had been contract- 
ed, and public credit had fallen to the lowest and most humil- 
iating state of depreciation. The pressure of circumstances 
ceasing with the war, congress found that they possessed none 
of the efficient powers of government, legislative, executive, or 
judicial. Their ordinances were disregarded. The states, 
from inability, or indisposition,. neglected or refused to pay 
their respiective quotas of the national expenditures, — the price 
ioif their liberty and independence. In some states the treaties 
made with foreign nations, particularly with Great Rritain, 
Were disregarded or openly violated. The authority of con^ 
gress Was lost in the power of the several states now found to 
be,>ift fact, so many independent nations. Former prejudices, 
which had subsided during the struggle for liberty were ra- 
pidly reviving. Each state pursuing its local and separate in- 
terests seemed to bid defiance to any national union of the 
whole. The effect of this situation began to be apparent in the 
manners of the people, and in the administration of the state 
governments. They were verging to the state of small, inde- 
pendent tribes, in the same vicinity. This state of things was 
visibly contracting the views of the people and forming them 
to a spirit of faction. The state governments found themselves 
mostly, incapable of pursuing any energetic system of adminis- 
tration, and the whole country was clearly in a state of moral 
and political retrogradation. The effect on the minds of the peo- 
ple was no less moral than political. 

The want of public credit and its concomitant evil, a depre- 
ciated and depreciating paper, ha^ nearly rrined their morals. 
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their industry, and their commerce, as well as private credit. 
Other causes, not necessary here to be enumerated, concurred 
to enhance the evil. Many began to suppose that the liberty 
for which they had risked so much blood and treasure, was but 
the phantom of imagination, the enjoyment of which was never 
to be realized under any form of government. Some of the 
wisest and best citizens did not dispair of the republic. They 
had conceived, that an energetic national government alone 
could inspire hope of restoring public and private credit, of re- 
viving commerce, of giving any degree of nationality to the 
union, of securing the faith of public treaties, and in a word, of 
preventing or repelling the numerous impending evils, which 
threatened to plunge the country into anarchy and all the mise- 
ries of civil war. Congress, fully sensible of the inefficiency 
of their powers to any national purpose, lecommcnded to the 
several states to meet in convention by their delegates, to de- 
liberate on a plan of national government which might be equal 
to the exigencies of the whole. Agreeable to that recommend- 
ation a convention of delegates assembled, and proposed the 
present constitution of the United States, as the result of their 
deliberations. This constitution is a unique in federal politics — 
an actual, deliberate, and solemn compact, ratified by the con- 
current act of the sovereign people of each state, severally 
assembled in convention, by their delegates elected for that 
purpose. 
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GHAPTKR III. 






The Constitution of the United Statea 



. r The power by which the constitution of the United States 
was ratified, and from which is derived all the authority of 
fehe national government thereby instituted, as well as the 
great end of its institution, is fully expressed in the dedatory 
clause prefixed to that instrument. 

^^ We the people of the United States, in order to form a 
more perfect union, establish justice, insure domestic tranquilli- 
ty, provide for the common defence, promote the general wel- 
fare, and secure the blessings of liberty to ourselves and our 
posterity, do ordain and establish this constitution for the 
United States of America." 

The government of the United States is constituted with 
legislative, executive, and judicial powers, vested in distinct 
and separate departments. The legislative power is vested in 
a congress consisting of two branches, a senate and house of 
representatives, whose powers in legislation are mutual and 
co-ordinate. The representatives are chosen by the people of 
the several states every second year, and are apportioned by the 
number of people in each state to be ascertained by an actual 
enumeration taken once in every ten years. The provision 
upon this subject as expressed in the constitution is — ^^ Repre- 
sentatives and direct taxes shall be apportioned among th^ 
several states which may be included within this Union, ac- 
cording to their respective numbers, which shall be determined 
by adding to the whole number of free persons, including those 
bound to service for a term of years, and excluding Indians not 
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taxed, three-fifths of all other persons. The actual enumera- 
tion shall be made within three years after the first meeting of 
the'eongress of the United States, and within everj subsequent 
term of ten years, in such manner as they shall by law direct. 
The number of representatives shall not exceed one for every 
thirty thousand, but each state shall have at least one repre- 
sentative ; and until such enumeration shall be made, the state 
of New Hampshire shall be entitlod to choose three ; Massa- 
chusetts, eight ; Rhode Island and Providence Plantations, 
one ; Connecticut, five ; New York, six ; New Jersey, four ; 
Pensylvania, eight ; Delaware, one ; Maryland, six ; Virginia, 
ten ; North Carolina, five ; South Carolina, five ; and Georgia, 
three. 

The qualifications for the electors of the representatives are 
not reduced to a uniform rule throughout the Union, but ace to 
be the same in each state as for the electors of the most nu- 
merous branch of the state legislature. To be eligible as a 
representative, three qualifications are necessary, neither of 
which introduces any odious distinction of classes. To-be 
eligible, a person must have attained the age of twenty-£ve 
years, have been seven years a citizen of the United States, 
and at the time of his election an inhabitant of the state for 
which he is elected. Property is, in many of the states, a 
qualification, both of electors and candidates ; so far it is a 
qualification for the electors of the federal representatives ; but 
not for the candidates. Hence it may happen that a person 
may be elected, who has not a right of suffrage in the election. 
There is in this, at least, some degree of inconsistency, which 
it would have been desirable to avoid by extending more uni- 
formly the right of siiffrage. It is probable, however, that 
difficulties on this point would have arisen from an attachment 
to local usages. When a vacancy shall happen in the repre- 
sentation of a state, the executive authority of the state are to 
issue writs of election to fill such vacancies. The house of 
representatives are to choose their speaker and other officers, 
ftnd to have the sole power of impeachment. 

The senate of the United States is composed of two senators 
from each state chosen by its legislature. The sepators are 
divided into three classes. The seats of one class are vacated 
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every second year, and the vacancy supplied by the legislatures 
of the states, to which the senators of such class respectively 
belong. Their election is, therefore, in reality sexeniel, and 
the senate can never be composed of more than one third new 
members. There are three qualifications for a senator. — He 
must have attained the age of thirty years, have been nine 
years a citizen of the United States, and at the time of hit 
election an inhabitant of the state for which he is chosen. To 
the senate is given the sole power to try all impeachments. 
When sitting for that purpose, they are to be on oath or affiis 
mation, and when the President of the United States is tried, 
the chief justice is to preside, and no person can be convicted 
without the concurrence of two thirds of the members present. 
Judgments in cases of impeachment can extend no farther than 
to removal from ojQSce, and disqualification to hold and enjoy 
any office of honor, trust, or profit under the United States ; 
but the party convicted is, nevertheless, still subject to indict- 
ment, trial, judgment, and punishment according to law. 

We may with satisfaction observe, that in the qualifications 
of the senators, there is no feature of aristocracy, — nothing 
that tends to any permanent distinction of rank. The qualifi- 
cations both of the senators and representatives, tend only to 
secure in the national legislature a maturity of experience and 
abilities, an attachment to the national interests, and the inter-» 
ests of the respective states. 

The senate choose their own officers, — except that the Vice- 
President of the United States, for the time being, is President 
of the senate — and are the sole judges of the elections, returns, 
and qualifications of their own members. The times, places, 
and manner of holding elections for senators and representatives 
are prescribed by the legislature of each state ; but congress 
have power by law, to make or alter such regulations, except as 
to the place of electing senators. This exception was made that 
congress might not have it in their power to remove the state 
legislatures from place to place at their pleasure. Congress 
are to assemble at least once in every year, which meeting is 
to be on the first Monday in December, unless they shall by 
law appoint a different day. A majority of each house, that is, 

of the members elected, constitutes a quorum for doing business^ 
31 
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but a smaller number may adjourn from day to day, and may 
be authorized to compel the attendance of absent members in 
inch manner, and under such penalties as each house may 
provide. Each house has the right to determine the rules <^ 
its proceedings, to punish its members for disorderly behavior, 
and with the concurrence of two thirds, expel a member. Each 
]K>use is enjoined to keep a journal of its proceedings, and to 
publish the same from time to time, except such parts as may 
in their judgment require secrecy. And the yeas and nays of 
the members are, at the desire of one fifth of those present, to 
be entered on the journals. Neither house, during the session 
of congress, is permitted, without the consent of the other, 
to adjourn for more than three days, nor to any other place 
than that in which they shall be sitting. 

To provide against a servile dependence and to remove temp^ 
tations to corruption, the senators and representatives are tore- 
eeive a compensation for their services, to be ascertained by 
law. They enjoy certain privileges and are subject to certain 
disabilities. They are, except in cases of treason, felony, and 
breach of the peace, privileged from arrests during their attend-* 
ance on the business of their appointment. To prevent an undue 
influence in any measure or department of the governmept, 
senators and representatives are incapable of being appointed 
to any civil o£Gice under the United States, which has been 
erected or the emoluments of which have been increased 
during such time, nor can a person holding any office under 
the United States, be a member of either house during his 
continuance in office. 

No bill can pass into a law, without the €K)ncurrence of both 
houses, and a bill may indifferently originate in either. There 
is, indeed, one exception, and that, a wise and proper one, 
relative to raising a revenue. These can originate in the 
house of representatives only. The revenue is to be raised 
upon the people, to whom the representatives are directly 
amenable, — not upon the states collectively. In such case, 
however, the senate may propose or concur with amendments 
as on other bills. 

In the legislative functions of the government, the President 
Ims a deliberative voice, but not a final negative upon any act. 



representatiyes, must, before it beeomes a law, be laid before 
the President. If he approve, he signs it, and then it has all 
the force of a law. If he disapprove, he returns it with his 
objections in writing, to that house in which it originated, for 
reconsideration. If, on such reconsideration by both houses, 
two thirds of each house still agree to pass the bill, it becomes 
a law, otherwise not. If the President neglect to return a bill 
for ten days after it shall have been laid before him, it becomes 
a law in the same manner as if he had approved and signed it ; 
unless the return within the time be prevented by an adjourn- 
ment of congress, — in which case it does not become a law. 
The same proceedings, under the regulations are necessary to 
the validity of every order, resolution, or vote, to which the 
concurrence of both houses is required, except in cases of 
adjournment. 

For the purpose of directing and limiting the powers of con- 
gress to those objects only, which are of national necessity or 
utility, and to prevent, in the exercise of their proper functions, 
any interference between the national and the state govern- 
ments, — the constitution has pointed out generally, the objects 
of federal legislation, and has limited and modified as well the 
powers of the general government as the powers of the sever- 
al states. 

Congress are by the constitution empowered to lay and col- 
lect taxes, duties, and excises, for the purpose of paying the 
debts and providing for the common defence and general wel- 
fare of the United States ; to regulate commerce with for- 
eign nations among the several states, and with the Indian 
tribes ; fo establish a uniform rule of naturalization, and 
uniform laws on the subject of bankruptcy thioughout the 
United States ; to coin money, regulate its value, the value 
of foreign coins, and fix the standard of weights and meas- 
ures, and to provide for the punishment of counterfeiting 
the securities, and current coin of the United States. They 
are empowered to facilitate and secure an extensive nation- 
al communication by the establishment of post oflBces and 
post roads ; to promote the progress of science, and useful arts, 
by securing for a limited time, to the authors and inventors, 
an exclusive right to their respective writings and discoveries. 
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To this body it is referred to define and punish piracies on the 
high seas, and offences against the laws of nations. Thej have 
the power of declaring war, granting letters of marque and 
reprisal, and of making rules concerning captures on land and 
water; to raise and support armies with this restriction, that no 
money shall be appropriated to that use for a longer term than 
two years ; to provide and maintain a navy ; to make rules 
for the government of the land and naval forces ; to provide 
for calling forth the militia to execute the laws of the union ; 
to suppress insurrections and repel invasions ; to provide for 
organizing, arming, and training the militia, and for their gov- 
ernment while in actual service. The states, however, have 
flie appointment of the officers, and the authority of training the 
militia according to the discipline prescribed by congress. 

Congress are also empowered to exercise exclusive legisla- 
tion, in all cases over the district of ten miles square — ^now 
the district of Columbia — ceded for the seat of government, 
and to exercise a like authority over all places, purchased by 
the consent of the legislature of any state, in which the same 
shall be, for the erection of forts, magazines, arsenals, dock 
yards, and other needful buildings ; and finally, congress is 
empowered to make all laws, which shall be necessary and 
proper for carrying into execution the foregoing powers, and 
all other powers vested by the constitution in the government 
of the United States, or in any department or officer of the 
government. 

Such are the powers with which congress are entrusted for 
the purposes of national government. To render these powers 
in exercise equal in every part of the Union, to prevent any 
preference of one state to another, to guard against the dangers 
of oppression ; of profligacy in the national expenditures; of 
peculation in its officers, and if possible to avert every tenden- 
cy to corruption in the principles of the government, certain 
restrictions and limitations are provided. It is expressly pro- 
vided that all taxes, duties, imposts, and excises shall be uni- 
form throughout the United States ; that the privilege of the 
writ of habeas corpus shall not be suspended, unless, when 
in cases of rebellion or invasion, the public safety shall require 
it ; no bill of attainder, the oppressive engine of state in many 
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governnients, or ex past facto law, is permitted to be past hj 
the national legislature. No capitation or other direct tax maj 
be laid unless it be in proportion to the census of the inhabi- 
tants of the several states. No tax or duty can be laid on any 
article exported from any state ; nor may any preference be 
given, in any regulations of commerce or revenue to the porta 
of one state over those of another, nor vessels bound to or 
from one state, be obliged to enter, clear, or pay duties in an- 
odier. No money is permitted to be drawn from the national 
treasury, but in consequence of appropriations made by law, 
and an account of the receipt and expenditures of public mon- 
ies, is directed to be published from time to time, for the infor- 
mation of the people. The national government is prohibited 
to grant any title of nobility ; and to exclude an undue foreign 
influence, in measures of government, no person holding any 
office of profit or trust under the United States, may, without 
the consent of congress, accept of any present, emolument, 
office,'or title whatever from any king, prince, or foreign state. 
It was obvious these powers, so indispensably necessary to 
any national union, and national sovereignty, could not, while 
the several states retained that independent sovereignty, which 
bad been vested in each by their respective constitutions, and 
expressly reserved under the articles of confederation, be ex- 
ercised by the general government without being perpetually 
exposed to dangerous collisions, with the state governments. 
To avoid these otherwise irremediable evils, it was determined 
that this independent sovereignty ought no longer to be retain- 
ed, but the powers of the several states should in future, be 
confined in exercise to those only, which pertain to the internal 
and municipal sovereignty, within their local limits respective- 
ly ; and even that, under certain modifications and restrictions, 
which were deemed essential to the general interest. To this 
end it is expressly provided in the constitution, that no state 
in the Union shall enter into any treaty of alliance or confed- 
eration ; grant letters of marque and reprisal ; coin money ; 
emit bills of credit ; make any thing but gold and silver coin, 
a tender in payment of debts ; pass any bill of attainder, ex 
past facto law, or law impairing the obligation of contracts, 
or grant any title of nobility. No state shall, without the 
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consent of congress, lay imposts or duties, on imports or ex- 
ports, except what shall be absolutely necessary for executing 
its inspection laws ; and the net produce of ail duties and im- 
posts, laid by the several states on imports or exports shall be 
for the use of the treasury of the United States ; and all such 
laws shall be subject to the revision and control of congress. 
No state shall, without the consent of congress, keep troops, or 
ships of war, in times of peace, or enter into any agreement 
or compact with another state, or with a foreign power, or 
engage in war, unless actually invaded, or in such iminent 
danger as not to admit of delay. 

The executive power is by the constitution vested in the 
President of the United States, who is to hold his office for die 
term of four years, and together with the Vice-President chosen 
for the same term, is to be elected in the manner, following: 

Each state is to appoint, in such manner as its legislature 
shall direct, a number of electors, equal to the whole number 
of senators and representatives, to which such state is entitled. 
No person is capable of being appointed an elector, who at the 
time shall be a senator or representative in congress, or hold any 
office of profit or trust under the United States. Congress has 
the power to determine the time of choosing the electors and 
the day on which they shall give their votes, which is to be the 
same in every state. The electors are to meet in their respective 
states, and to vote by ballot for President and Vice-President, 
one of whom, at least, shall not be an inhabitant of the same 
state as themselves. They are to name in their ballotstbe per* 
son voted for as President, and in distinct ballots the person 
voted for as Vice-President, and to make distinct lists of all the 
persons voted for as President and of all persons voted for as 
Vice-President, and of the number of votes for each, which 
lists they are directed to sign and certify, and transmit sealed 
to the seat of the government of the United States, directed 
to the President of the senate, who, in the presence of the sen- 
ate and house of representatives, is to open all the certificates, 
and the votes are there to be counted ; a majority of the votes 
of all the electors appointed, is necessary to the election of the 
President, and also of the Vice-President. If no person is found 
to have such majority for President, the house of representatives 
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are immediately to choose by ballot a President, in which case 
the votes are to be taken by states, the representatives from 
each state having one vote, and a quorum must consist of a 
vaember or members from two thirds of the states, and a 
■Biajority of all the states is made necessary to a choice. If 
fche bouse of representatives, whenever the right of choice 
shall devolve on them, shall not choose a President before the 
fourth day of March next following the day on which the 
President elect is to enter on the duties of his office, then the 
Vice-President is to act as President as in case of the death or 
other constitutional disability of the President. Should there 
be no choice of Vice-President by the electors, it devolves on 
the senate to choose a Vice-President from the two highest on 
ihe list, under the same regulations as are prescribed for the 
bouse of representatives in the choice of President.* 

The qualifications for the office of President are, that he be 
a natural born citizen, or a citizen of the United States, at 
the time when the constitution was adopted ; that he shall 
have attained the age of thirty-five years, and have been 
fourteen years a resident within the United States. In case of 
the removal of the President from office, or of his death, 
resignation, or disability to discharge the powers and duties of 
his office, the same devolves on the Vice-President ; congress 
IB empowered by law to make provision to supply the place^ 
both of the President and Vice-President, until the disability 
shall be removed or a President shall be elected. The President 
is to receive at stated times a compensation for his services, 
which shall neither be increased nor diminished during the 
period for which he shall have been elected, nor shall he 
receive within that period any other emolument from the United 
States or either of them. Before entering on the execution 
of his office he must take the following oath : — 

• 'M do solemnly swear ( or affirm ) that I will faithfully 
execute the office of president of the United States, and will, 
to the best of my ability, preserve, protect, and defend the 
constitution of the United States." It is provided that the 
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President shall be commander in chief of the armjr and navjr 
of the United States, and of the militia of the several states 
when called into the actual service of the United States ; that 
he may require the opinion in writing of the principal officer, 
in each of the executive departments, upon any subject relating 
to the duties of their respective departments, and shall have 
power to grant reprieves and pardons for all offences against 
the United States, except in cases of impeachment ; that be 
shall have power, by and with the consent of the senate, to 
make treaties, provided two thirds of the senate present concur ; 
and to nominate by and with the consent of the senate, am- 
bassadors, other public ministers and consuls, judges of the 
Supreme Court, and all other officers of the United States, whose 
appointments are not by the constitution otherwise provided 
for, but the congress may, by law, vest the appointment of such 
inferior officers as they think proper, in the President alone, in 
the courts of law, or the heads of departments. The President 
has also the power to fill up all vacancies that may happen 
during the recess of the senate by granting commissions, which 
shall expire at the end of their next session. 

It is made his duty to give to congress from time to time, 
information of the state of the union, and to recommend to 
their consideration such measures as he shall judge necessary 
and expedient ; he may, on extraordinary occasions, convene 
both houses or either of them ; and in case of a disagreement 
between them with respect to the time of adjournment, he may 
adjourn them to such time as he shall think proper. He is to 
receive ambassadors and other public ministers, and to take care 
that the laws be faithfully executed, and to commission all 
officers of the United States. It is also provided that the Presi- 
dent, Vice-President, and all civil officers of the United States 
shall be removed from office on impeachment, and conviction 
of treason, bribery, or other high crimes and misdemeanors. 

The judicial power of the United States is vested in one 
Supreme Court and such inferior courts as congress shall, from 
time to time, ordain and appoint. The judges of all the courts 
hold their offices during good behavior, and are at stated times 
to receive a compensation for their services, which may not 
be diminished during their continuance in office. The judicial 
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|>ower is extended to all eases in law and equity, arising under 
the constitution and laws of the United States, and treaties 
made, and to be made, under the same authority ; to all cases 
of admiralty and maritime jurisdiction ; to controversies to 
which the United States shall be a party, to controversies be- 
tween two or more states ; between a state and the citizens of 
another state ; between the citizens of different states ; be- 
tween citizens of the same state, claiming land under grants 
of different states ; and between a state and its citizens, and 
foreign states, citizens, or subjects. Such was the provision 
in the original constitution ; but this has been so far altered by 
a subsequent amendment, that no action can be commenced or 
prosecuted against one of the United States, by citizens of an- 
other state, or by citizens or subjects of a foreign state. In 
all cases affecting ambassadors, other public ministers and con- 
suls, and those in which a state is a party, the Supreme Court 
has original jurisdiction ; in all the other cases before mention- 
ed, the Supreme Court has an appellate jurisdiction, both as to 
law and fact, with such exceptions, and under such regulations 
as congress shall make. 

Ample provision is made to secure among the several states 
a mutual confidence; to establish among the citizens of the 
whole, a reciprocal enjoyment of rights in their public and 
private intercourse ; to cultivate and extend a national senti- 
ment in every part of the union, and to prevent those injuries, 
which might arise from a difference of local laws and customs. 
It is provided that full faith and credit is to be given in each 
state to the public acts, records, and judicial proceedings of 
every other state, and congress may by general laws prescribe 
the manner in which such acts, records, and proceedings shall 
be proved, and their effect, — that the citizens of each state are 
entitled to all the privileges and immunities of citizens in the 
several states, — that a person charged with treason, felony, or 
other crime, who shall fly from justice and be found in another 
state, shall, on demand of the executive authority of the state 
from which he fled, be delivered up to the state having juris- 
diction of the crime ; and that no person holden to service or 
labor in one state, under its laws, escaping into another state 

shall, in consequence of any law or regulation in that state, h% 
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discharged from such service or labor ; but shall be delivered 
up, on claim of the person to whom such service or labor is 
due. New states may be admitted by congress into the union, 
but no new state may be erected or formed by the junction of 
two or more states or parts of states, without the consent of 
the states concerned, as well as of congress. Congress is 
vested with the power to dispose of, and make all necessary 
rules and regulations respecting the territory, or other property 
belonging to the United States, and nothing in the constitution 
shiall be so construed as to prejudice the claims of the United 
States on any particular state. 

There are other clauses, which are intended as a declaration of 
rights, to guard against an undue exercise of power in the admin- 
istration of the general government, as it may affect the rights 
of the several states, or of individual citizens.r It is declared 
that all trials for crimes, except in cases of impeachment, shall 
be by jury, and such trial shall be held in thie state where such 
crime shall have been committed, but when not : committed 
within a state, the trial shall be at such place or. places as:con^ 
gress may by law have directed-that treason against the United 
States shall consist only in levying war against them, o^.iadher- 
ing to their enemies, giving them aid and comfort-r-and no 
person shall be convicted of treason, uhlesston.the tesfaimoliy'of 
two witnesses to the same overt act on confession. ia opeft court. 
Congreiss have the power to declare the punishment of treason^ 
but no attainder of treason shall, work a corruption 6f ! blood or 
forfeiture, except during the life of the person attainted* Itiis 
declared that congress shall make no law respecting an establish- 
ment of religion or prohibiting its free exercise ; or abridging 
the freedom of speech or of the press; or the right of the peo- 
ple peaceably to assemble, and to petition the government for 
a redress of grievances, or to infringe the right of the people 
to bear arms. 

Provision is made to prevent oppression from the quartering 
of soldiers on the people, and from unreasonable search or 
seizure on general warrants ; that no person shall be held to 
answer for a capital or otherwise infamous crime, unless on a 
presentment or on indictment of a Grand Jury, except in cases 
ai'ising. in the land or naval forces, or in the malitia when in 
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actual senrioe in time of war or public danger, and that no per- 
son shall be subject for the same offence to be twice put in 
jeopardjK of life or limbs — ^nor be compelled in any criminal case 
to be a witness i^ainst himself — nor shall be deprived of life, 
liberty or property, without due process of law, — ^nor private 
property be taken for public use without due compensation ; that 
in all criminal prosecutions, the accused shall enjoy the right 
to-ft speedy and public trial by ah.impartial jury of the state and 
dibtiiot in wiricb^the crime iahalL have been committed, which 
diatridt Jdhrill have been previously' ascertained by law,to be in*^ 
formed, of the nature and cause of the accusation, to be confront^ 
•d.with. witnesses against him,. to have compulsory process fot 
obtaining witnesses in his favor,, and to have the assistance of 
ecMinsel forhis defence. It is further provided that in^suits at 
comnMNK laiW) where the matter in demand shall exceed twentjfs 
doHairs, the ri^t of trial by jury shall be preserved,' and that no 
fiEust; tried ibjiajury shall be otherwise re-examined in the courts 
of theiJnited States, than according to the rules of the common 
lawi;; that excessive bail shall not be required, nor cruel and 
unusual punishment be inflicted ; — and it is finally declared, that 
theittiiumiiration in the constitutionof certain rights shall not be 
ednstnised! to. deny or disparage other rights retained by the 
|ieopie^ and that the powers not delegated to the United States 
by'tho>:C0d8titution, nor prohibited by it to the states, are .re- 
served. tontfaOiStatea or to the people respectively. 

Tjiftt the people, may avail rjthemselves of 4hose improvements 
in government, which time and experience may discover and 
render necessary in the progress of social improvements, and yet 
sufficiently to hold in check that dangerous spirit of innovation 
which no government, however well constituted can satisfy, it 
is further provided that — " Congress, whenever two thirds 
of both houses shall deem it necessary, shall propose amend- 
ments to this constitution, or on the application of the legisla- 
tors of two thirds of the several states shall call a convention 
for proposing amendments, which, in either case, shall be valid 
to all intents and purposes, as part of this constitution, when 
ratified by the legislatures of three fourths of the several states, 
or by conventions in three fourths thereof, as the one or the 
other mode of ratification may be proposed by congress ; pro« 
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yided that no state shall be deprived of its equal suffrdge in 
the senate.'' There was also a further proviso with respect to 
the admission of slaves, which is now become immaterial. 

All debts contracted, and engagements entered into, before 
the adoption of the constitution, are declared to be as valid 
against the United States under this constitution as under the 
confederation. And, finally, it is declared, that '^ This consti- 
tution, and the laws of the United States which shall -be made 
in pursuance thereof, and all treaties made, or which shall be 
made under the authority of the United States, shall be the 
supreme law of the land ; and the judges in every state shall 
be bound thereby; any thing in the laws or constitution of any 
state to the contrary notwithstandii^g ;" and, that ^^ The sen- 
ators and representatives before mentioned, (in congress,) and 
the members of the several state legislatures, and all executive 
and judicial officers both of the United States, and of the 
several states, shall be bound by oath or affirmation to support 
this constitution ; but no religious test shall be required as a 
qualification to any office or public trust under the United 
States." 

I have thus exhibited a full and correct view of the consti- 
tution of the United States, embracing the subsequent amend- 
ments, as ratified by a competent authority, by the solemn and 
concurrent act of the sovereign people ef each state, forming 
an express compact of national union and government equally 
binding on themselves and their several state governments. 
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CHAPTER lY. 



i 

Of tfie construetion of the Constitution, unth observations on some of thH 
■ {Minoipel powon, general and incidental. 



It is not my design here to enter into a detailed constmction 
ef every article and clause of the constitution. This would 
require volumes ; such a work would be interesting, as well as 
highly necessary to professional men ; but less interesting, and 
might even appear tedious, to the general reader, who is in 
search of general principles, and is satisfied with a few brief 
and pertinent illustrations. 

To attain even a general understanding of the constitution, 
it will be necessary to establish some general rules of construc- 
tion. These are to be derived from various sources; from 
the common law ; in some instances, from the law of nations ; 
from clauses and expressions in the constitution ; from the 
general end and design of the government established by the 
constitution. In treating the subject, however, I shall not con- 
fine myself to the precise order here indicated. I shall also 
reserve for a more full discussion in the following chapters, 
some important questions, which have been raised on the con- 
struction of the constitution respecting the nature of the union, 
the parties to the constitution ; the relation to the general gov- 
ernment, in which the several states are placed ; and the relation 
established between the several departments of that govern- 
ment. 

By the common law, is here to be understood the common 
law of England, so called ; its principles, its rules, and maxims. 
From thateountry it was brought by our fathers, — the country of 
their birth and education. Its language was to them their na- 
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discretion of the legislature, and does not involve the questioD 
of constitutionality. 

There are, in my view, some other things necessary to 
render this power of making internal improvements, and 
encouraging manufactures fully constitutional, or perhaps 
I may rather say, to justify its exercise. — First, that the 
benefit to accrue should not he merely local, but general. 
Secondly, that it should be of sufficient magnitude in t 
national point of view to justify the expense. And thirdly, 
that it shall have a relation to, or be capable of being brought 
to aid some of the general powers expressly granted in the 
constitution. The two first requisites are of necessity, sub- 
mitted to the discretion of congress ; the last, — that it shall 
have a relation to, or be capable of being brought to aid some 
of the general powers, I consider as of a more positive na- 
ture. Let us then try the cases of internal improvements and 
manufactures above mentioned, by this standard. They have 
all a more or less intimate relation to the war power and the 
consequent power and duty committed to congress, of pro- 
tecting the country against invasion and suppressing insurrec- 
tions. Secure and commodious harbors, and even light-houses 
are absolutely necessary for the safety of the navy, and to 
provide for protection and defence of the coasts. Navigable 
rivers, roads, and canals, in proportion to their goodness, 
extent, and direction, will serve greatly to expedite the mareh 
of troops, and the transport of the munitions of war, and all 
that is necessary for the support of armies. The encourage- 
ment given to domestic manufactures may serve to secure a 
supply of arms, of clothing, and all the materials of war. 
They have also a near relation to the power vested in congress, 
of regulating commerce with other nations, and among the 
several states, which includes the power of encouragement 
and protection, so far as the public interest may require. I 
know that this opinion has been strenuously opposed by men 
of the first talents ; but it has been supported by men of equal 
talents, and is sustained by the general sense of the commu- 
nity.* 



^ Se« Mr. Madison's letters, No. 3 and 4, in the appendix. 
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Power is given to congress to punish certain crimes as ex- 
pressed in the constitution. This has always been construed 
not to exclude the power of punishing in other cases. It re- 
sults from the nature of government, and is contained in the 
clause last recited, giving to congress the power to make all 
laws necessary and proper for carrying the constitution into 
e£fect, that congress have the power to enact penalties in all 
cases where it may be necessary for carrying their measures 
into effect, and to make laws for the punishment of all crimes 
which may impede the measures, obstruct the authority of the 
government, or injuriously affect it in any and all its depart- 
Hients ; but congress have not, unless in places over which 
they have exclusive jurisdiction, the power to punish crimes 
because they are injurious to society merely. This belongs to 
the municipal sovereignty, and is reserved to the several states.' 
For this, among other reasons, it has been always held that the 
courts of the United States cannot exercise comraoj^ law juris- 
diction in criminal cases. I shall conclude this cliapter with< 
acme brief observations on the construction arising out of the 
arrticle by which the judicial power is granted in the constitu*^ 
tion. That power is appointed to be exercised by one Supreme 
Court. and by such inferior courts as congress may ordain and 
appoint. The courts of the United States are not common 
law courts in the sense that they derive their authority from 
tibe common law, or look to that law for the extent or limits of 
their jurisdiction. In order that we may, at once, have a full 
view of the subject, I will here repeat the passage as it stands 
ki the constitution. ^' The judicial power shall extend to all 
cases in law and. equity, arising under this constitution, the 
laws of the United States, and treaties made, or which shall be 
made under their authority ; to all cases affecting ambassadors, 
other public. ministers and consuls ; to all cases of admiralty 
and maritime jurisdiction ; to all controversies to which 'the 
United States shall be a party ; to controversies between two 
or more states ; between a state and the citizens of another 
state ; between the citizens of different states ; between citi- 
zens of the same state, claiming land under grants of different 
states^; \and between a state and the citizens thereof, and 
foreign states, citizens or subjects. In all cases affecting am- 



luHsadon, other poblic aiiiisters maA conflolty and Aam in 
which a state shall be a partj, the Supreme Court AM have^ 
ortgiDal juri3dietioQ, In all the other cases before BendoBed, 
the Supreme Court shall have appellate junadidioB, both aa to 
law aud fact, with sueh exeeptioiis, and under aneh regnlations 
as congress shall make.'' 

The true constructioo, and which has alwaya been adopted, 
ia, that the courts of the United Statea hare a limited joriadie- 
tion, and that it cannot be extended to any case not deaeribed 
in the grant, and that, therefore, in CTery case broaght before 
any of those courts, it must appear on the lace of the proceed- 
ings, that it comes within the deseriptfon, or it most be dis- 
missed for want of jurisdiction. 

The appellate jurisdiction has bj the lawa of congresa be^ 
extended to cases decided in the state courts, and provisioB 
made for their remofal bj writ of error into the Siqpreme 
Court of the United States for final decision. The proTision 
ia *^ that a final judgment or decree in the higheat court of law 
or equity in a state, in which a decision in the aoit, ecmld be 
had; where is drawn in question the Talidity of 'a- treaty, or 
atatute of, or an authority exercised under the United States 
and the decision is against the validity ; or where ia drawn in 
question the validity of a statute or an authority exereiaed 
under any state on the ground of their being repugnant to the 
constitution, treaties, or laws of the United States, and the 
decision is in favor of their validity, or where is drawn in 
question any clause of the constitution, or of a treaty or atatnte 
of, or commission held under the United Statea, and the do* 
eision is against the title, i ight, privilege, or exemption eqw* 
eially set up, or claimed by either party under such elaose of 
the constitution, treaty, statute, or commission, may be reTened 
or affirmed in the Supreme Court by writ of error. But no 
other error shall be assigned or regarded as ground of reTersal 
in any such case, than such as appears on the faee of the 
record, and immediately req>eets the before-mentioned qoes* 
tions of validity or construction of the constitution, treatiea,* 
statutes, commissions, or authorities in dispute. . •■■.-* 

It has been very warmly contended by some, that tfaia ia a 
violent conatructioo of the conatitotion, and an nnwinantiMa 
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iffteli(idV^nee'^ith^4tilt« aiilborttf i; Atat^^ sippeHkte .|i7ri«lli«-^ 
ttoii IB, «h a fdir construiidon o4 the Constitution, confined to' 
d^fCfsions in ^he infeiior courts of the union, and is iK>t^ 
erlttfei^ded to deeisiohflpib 'the sliatCf courts* But whdn tr^^ 
examine the constitution, we find no mention of the oouM^'>bilt^ 
of the case to which the appellate jurisdiction shall extend ; 
and when we examine the law, we find that all the cases in 
which a removal is allowed, are cases to which the judicial 
povrer is expressly extended by the constitution, — cases ari- 
sing under the constitution, laws, and treaties of the United 
States. It is evident, therefore, that congress have adopted 
the true construction. Let us see what would be the conse- 
quence of a different construction. There are, and will be 
numerous cases brought before the state courts in which a 
proper decision will depend on a just construction of the con- 
stitution and -kfcws of the United- States. If in- such cases the 
decisions of those courts were to be final, there could be no 
hope of a uniformity of construction. The constitution and 
laws would be one thing in one state, and something very 
diffeient in another, and perhaps not the same in any two 
states. There Is every reason to believe that the framers of 
the constitution, aware of these injurious consequences, in- 
tended so to express the appellate jurisdiction as to extend it to 
the state courts, as well as to the inferior courts of the union, so 
as to secure a uniformity of decisions in matters of such imme- 
diate consequence to the government, and to the nation. It 
will be observed that jurisdiction is, in many cases given to the 
courts of the United States, not by reason of the origin of the 
case, but the character of the parties ; and that this must 
bring before those courts many which have not arisen under 
the constitution^ laws, or treaties of the United States, many 
which have arisen solely under the state laws. This, it might 
be feared, would have a tendency to disturb the course of de- 
cisions as it respects those laws, to obviate which, and to pre- 
serve a uniformity in the administrations of justice, it has been 
the established construction of the power and duty of the 
judges, that they are holden in all cases coming before them, 
to decide according to the law of the case, — the law under 
which it arose ; and that the rules of law, of property, and of 
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evidence, whether derived from the laws, or from the adjudi- 
cations of the judicial tribunals of the state, must furnish the 
rules and guides in the courts of the union in all cases, where 
the constitution, treaties, or laws of the United States do not 
ipterpose. 
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CHAPTER V. 



Nature of the linion established by the confederation, and of the union 
established bjF the constitution of the United States^ — ^The different pai^ 
ties to their several establishments and their different powers. 






The several different states now composing the United 
States, as before observed, became on the declaration of inde- 
pendence, Ciich, sovereign and independent. There had 
subsisted between them, from the commencement of the 
revolutionary contest with Great Britain, while yet colonies, a 
union of counsels, and a concert of measures, suggested and 
supported, only by a sense of common interest in a common 
cause. Although in all their counsels, and in all their acts, 
they styled themselves the United States, there had been no 
exp*'es8 or fopinal compact of union entered into between the 
several states, until the ratification of the articles of confed- 
eration, about two years after the declaration of independence. 
The confederation was a league or treaty of alliance between 
sovereign and independent states, or in other words, nations, 
and to prevent any misconception of its nature, it was express- 
ly declared hf the second article, that ^^ each state retains its 
aovereignty, freedom, and independence.''* Although it is 
expressly declared to be a firm league of friendship, yet its 
firmness, or^ binding force depended on the good faith only, of 
each of the states, — the sovereign parties, agreeable to the 
law of nations by which it was governed, and by which it was 
necessarily to be interpreted ; not by the rules of the civil 



^^See articles of confederation, No. 1, in the appendix. 
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state ; for it was not in fact a civil, but a political institution. 
It presents a case in which each party is for itself the sole 
interpreter of the stipulations, the sole judge of its obligations ; 
and in the event of a violation by either, the ultimate remedy 
is a resort to war, to the law of force, the only final arbiter 
admitted by the law of nations between sovereign states. It 
was a union of the states, not of the people of the several 
states. The people as citizens, owed obedience to their 
respective state governments only* They wer.^ net citizens 
-of the United States, but of their respective states; - Upon 
them the acts of congress had no binding force, 2iS sueh ; they 
were a mere dead letter, until animated by state authority. 
The union was therefore a federal, not a national union ; and 
we shall presently see that the parties contracting had not the 
power of lormihg Btiy other, nor ^ould bnyo^<ir exist -^hile 
Ihiey retaini^d their character of independetii^-soV^reignB,- The 
congress organized -by the confederation, was i&ideed called t 
government, dtnd was denominated the government of tho 
United States, but more familiarly the fedleral government^ 
klthough it wanted the essential requisites of a real government, 
ati executive and judicial power. • :. < : 

' On the other hand, it was clearly intended by the framertf of 
the constitution, and was so understood by the^pai'ties'rAtifyiag 
that inistrument, ' that the union to be formed' shield be, nqtt 
federiEil, but a national union, under a n&itionafe goverament, 
vested with all the powers necessary to formaireal and ieffi" 
cient government, legislative, executivie, andjudieial;- with 
full power in that government to carry the laws ^Ofto effect by 
acting immediately upon the people, the individual cUisieM 
throughout the United States, and that indepi^lident: of:-th|i( 
state authorities. Agreeable to this intention, the 7peopte,by 
the final ratification of the constitution, were- tirougfat -into a 
national union,* and aicquired a national bhat'actery that of 

^ When the question of the constitution was depending, those whc^ wer^ 
in favor of its adoption, assunied the name of federalists, ^and bestqyyed.Qn 
the party ojiposed, the name of anti-federalists; intending thereby, as is well 
remembered, to intimate that the opposera of the constitution were opposed 
to any union of the states ; but the fact was not so. That party were in 
favor of continuing the existing federal eystem, while &e other were for 
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citizens of the United States, in which only they hare since 
been known, and still are known to all foreign nations. 

Such was the union intended by thie general convention, 
who framed the constitution, and fully explains the sense of the 
expression in their report to congress accompanying the draught 
of that instrument, ' the consolidation of our union.' " In all 
our deliberations," say they, " we kept steadily in our view, 
that which appears to us the greatest interest of every true 
American, the consolidation of our union, in which is involved 
our prosperity, felicity, safety, and perhaps our national exist- 
ence." This consolidation, it was intended, should be effected by 
uniting the people of all the states in a national character, and 
national sentiments, under a general government fof all pur- 
poses deemed truly national, but still preserving to all, the 
character and rights of citizens of their respective states. 
The same idea of a national union is conveyed, though differ- 
ently expressed, in the introductory clause of the constitution* 
** We, the people of the United States, in order to form a more 
perfect union, establish justice, secure domestic tranquillity, 
provide for the common defence, promote the general welfare, 
and secure the blessings of liberty to ourselves and our posteri- 
ty, do ordain and establish this constitution for the United 
States of America." Indeed we have the most convincing 
proof in the history of the confederation and its failure, and 
in the history of the formation and establishment of the con- 
stitution, that the -great end in view, was, instead of a federal, 
to form a national union, without which all- were convinced, 
yy a long and disastrous experiment, no efficient national 
government could be established. And we may be further 
convinced, if any thing further can be necessary, from an 
dbqiriry, who were the real efficient parties, that finally estab- 



aboHshing it, in fevor of the national union proposed by the constitution. 
The parties ou^t in propriety to have exchanged names. The term ** federal," 
has been handed down and is familiarly applied to tlie present constitution 
and government in this reversed sense ; and it is often not a little amusing to 
find a writer or speaker, while earnestly contending that the union is national, 
and not federal, in the same hne or the same breath, applying to the gov- 
enmmiit the tfflmr federal^ as a fooper and distinctive appellation. 

34 



268 

AccordiDg to the recommendation of the general coave&tioo^ 
and^f congress, each submitted the constitution to the people 
from whom they derived their powers respectively, and by 
whom those powers were limited. According to the first prin- 
ciples of our political institutions, it was necessary and proper 
that the constitution of the general government should be sub* 
mitted to the people of the United States for ratification, 
because the laws of that government were intended to operate 
generally and to be carried into effect, not on the states as such, 
but on the people as citizens of the United States. It was also 
necessary that it should be submitted to the people of each 
state separately, because to any beneficial effect of the national 
government, it was necessary that important alterations should 
be made in the slate constitutions, and that as far as it related 
to that government, they should be reduced to a uniformity. 
This was proposed to be effected by provisions inserted in the 
general constitution which being adopted and ratified by the 
only competent authority, the people of each state by them- 
selves, all the necessary alterations and limitations of power 
in the several state constitutions would be effected, and the 



toby tlie ])artips, the instrument is properly called the agreement or contract mm 
containing the subject matter agreed or assented to. The subject matter €OiH 
tained in the iuistrument, is indeed the result of the act of agreeing, and that 
result is the agreement itself, comj)leted by the act of the parties. The oooetH 
tution of the state, lias for centuries been denominated by all political whten 
and })ublirists, ( Mr. Paley, as far as I recollect, alone excepted,) a compact and 
by way of distinction, the civil compact. I have always considered the consti- 
tution of the United States as a compact, to which the people of the United 
States were the only efficient parties. Every constitution of govemment if 
a compact sui generis. One thing that distinguishes it from ordinary compaGiB 
is, that in and by it is instituted a power to make laws and rules for the con? 
duct of the citizens, and a power to enforce obedience to those laws;— r 
essentia] powers of government. These powere are instituted by proyisioos 
contained in certain articles of the compact, the constitution, which were 
agreed and i*ati(ied with the whole. If we look at the doings of the coin 
ventions, we find that they all, in their final act, used words of compact, that 
they "agree to, and ratify" or " assent to and ratify" Uie constitutioD. The 
word " ratify" is more appropriate to public bodies, and functionaries^ coBr 
eluding and giving final effect to public compacts, as to ratify a treaty ; and 
firom its solemn use, it strikes the mind with more force, and seems to givt 
a higher sanction to the compact, than the coounon words of 
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re%ttiaite unifbrmity produced. But the people of one state 
ean h^vfi no rigtt or power to act with the people of another 
9tate in framing or making alterations in their constitution. :k 
was therefore necessary that for this purpose, the conventionfi 
of the people in each state should act separately, and that at 
the same time, as it relates to the establishment of a nationlJ 
onion and a national government, each, to render the ac^ 
binding on all, or even on any, should act in eopcurren^e 
with alL Such was the mode proposed, and is contained ; in 
srabstance, in the seventh and last article of the con^titutipiH 
*rThe ratification of nine states shall be sufficient for the esr 
tablishment of this constitution between the btates so ratifying 
the same. All the thirteen states did finally concur in rati fy;*- 
ingthe constitution. But, if after the ratification by nine states^ 
the remaining four states, or any of them had ultknately refused 
to concur, those refusing would have continued isovereign and 
independent, each with all the rights of ah independent ni^tion; 
and the confederation being dissolved, they would b^ve st)9ad 
to&nected among themselves, and with all other independent; 
States by the laws of nature and nations only. If, however^ia 
different mode had been adopted, and the people of the several 
Citates, had, as a preliminary step, made the same alterationis in 
their respective constitutions, which were effected by the con- 
stitution of the United States, and then sent their delegates: tQ 
a general convention, with powers for that purpose, and sq^cb 
convention had ratified the constitution as proposed, this act 
would have been equally binding on the people of the states 
and their respective governments ; the force of the compact 
would have been the same, and the parties would have been 
the same as they now are ; it is not in the power of human 
ingenuity to make or to find any available distinction. Indeed 
every article of the constitution of the United States that any 
way affects the constitutions of the several states, whether by a 
prohibition or modification of powers, or an injunction of duties 
is to all intents and purposes a part of their several state consti- 
tutions, as much as though it had been inserted in each by the 
direct act of the sovereign people. There is, however, this 
difference, that all the articles and provisions of the state con- 
stitutions, not any way affecting the constitution of the general 
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government, may be altered and changed at the sovereign 
pleasure of the people of each state respectively, but not so as 
to affect any article of that constitution without the consent of 
two thirds of all the states in the manner prescribed. 

From this brief, but I trust, clear and distinct view of 
the subject, it must be evident to every unprejudiced mind 
in the least capable of comprehending the subject, that the 
several states acting in the capacity of independent sove- 
reigns were not, the real parties to the national compact; 
but that the people acting in the capacity of their primary 
sovereignty were the real and e£Scient parties ; that such 
was the intention apparent in the constitution, is expressed 
in the report of the general convention to congress, and in 
the resolution of congress recommending to the state legisla- 
tures to submit that instrument for ratification to the people of 
their respective states, and that the several legislatures by 
submitting it accordingly, fully complied with that intention, 
and provided for its full effect. The great point, however, is 
not so much what precise character the states sustained at that 
time, as whether the compact was executed by a power in each 
state, competent to bind the community and all its members, 
and, in concurrence with the same power in all the states, 
to bind the whole in a national union, under a national gov- 
ernment. This point cannot be successfully controverted, 
nor that such power resides in the sovereign people only, 
without sapping the very foundations of all our civil institu- 
tions. 



CHAPTER VI. 



Of the relation established by the Constitution of the United States, between 
- the general government and the several states composing the union. 



In the last chapter we discussed the question, whether the 
several states in their capacities of independent sovereigns 
which they then sustained, were parties to that compact by 
which the constitution of the national government was estab* 
lished, and, I trust, have demonstrated that the states were 
not parties in that or any other character, but that the people in 
their character of primary sovereignty, were the only acting and 
efficient, indeed the only competent parties. But there is pre* 
sented another question more important in its consequences, — 
what character the several states now sustain, in what relation 
ttiey are now placed to the national government. It has been 
strenuously contended by many, of very high character as 
statesmen and political jurists, not only that the several states 
in the character of independent 'sovereigns were the original 
parties to the constitution, but that they still retain that charac* 
ter with all the rights and powers pertaining to it, and that as 
between independent sovereigns, no common judge can be 
authoritatively interposed without impairing, and even annihi- 
lating the sovereignty each state retains — the sovereign right 
to judge for itself of all the acts of the general government, and 
to interpose its authority to suspend and annul all the acts of 
that government which it shall judge to be unconstitutional, or 
a dangerous usurpation of power not granted. This presents, 
indeed, an interesting question. Still it is of little consequence 
what character the several states sustained under the confedera- 
tion^ or at the time of establishing the general govemmenti 
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but what character they now sustain in respect to that govern- 
ment, in what relation they have been placed by an authority 
which all must allow to be competent, the sovereign people of 
each state. It is material to observe, that in the present con- 
stitution, which suceeded the confederation, the article by which 
each state retained its sovereignty is wholly omitted, and that 
the omission was made from a full and experimental conviction 
that such retention of independent sovereignty by the several 
£tates was incompatible with any national union of the whole, 
and with any efficient national government. This is clearly iex- 
pressed by the general convention in their report to congress. 
** It is" say they, " obviously impossible in this federal govern- 
ment of these states, to secure all rights of independent sove- 
reignty to each, and yet provide for the interest and safety of 
all.'' Indeed, neither the term sovereign and independent,—^ 
or the word sovereign is to be found in the constitution. Tbe 
term seenvs to have been purposely avoided by the framers of 
that instrument, and that perhaps, because they considered it 
not applicable under our institutions, to the powers aiid to the 
relative situation of the general and state governments, in that 
absolute sense in which, as we have seen, it has been used by 
former political writers and jurists. They might, therefore, 
deem it safer to enumerate the powers delegated to tHe general 
government with those withheld or limited on the one hand, 
and the powers limited, modi6ed, or prohibited to the stflrte 
governments on the other, without expressing the result by a 
term 'or terms, which might lead to an erroneous or doubtful 
construction. 

Sovereignty, as before observed, when applied to states or 
nations, in relation to each other, means nothing more than 
independence. A sovereign state, in a political sense, is a 
state or nation in the free and uncontrolled possession and 
exercise of self-government, a right of making war and peace, 
and entering into treaties of amity, alliance, and commerce j as 
it shall judge conducive to its own interest. There is, in tbii 
sense of the term, no idea of supremacy, but simply of nation- 
al independence. 

The sovereignty of a nation, in another sense, embraeeSy 
also tbe internal or municipal government, and ilxdiades^all 
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interference, all control of its citizens or subjects, by a foreign 
power ; and in governments of a simple form, this sovereignty 
is denominated the supreme power of the state. The opinion 
formerly entertained, as has been shewn, that the sovereignty 
of a state was a sort of indivisible escence, a power absolute, 
uncontrolled and uncontrollable, has been corrected in modern 
times. Experience has proved that it is capable of division ; 
that under a general superintending power, there may be, in- 
deed, in all free institutions there must be a division of the 
sovereignty, or rather of the powers of which it consists among 
the several departments, each exercising its allotted portion, in 
a certain degree of independence, and yet those powers so 
adjusted in the exercise, that all shall conspire in their 
subordinate spheres to the same end, and harmoneously 
effect the entire government of the state. Of this, a complete 
example is to be found in our institutions, and those of some 
other nations, in a division of the powers of government into 
the legislative, executive, and judicial, vested in separate and 
distinct departments. We have another conspicuous example, 
in the division and distribution of powers between the national 
government, and the several states of the union ; — a subject, 
which it is necessary should be explained and fully under- 
stood. This division consists in the sovereignty resulting from 
the powers delegated to the general government by the con- 
stitution of the United States, and the sovereignty resulting 
from the powers retained by the several states. The United 
States as a nation, are sovereign and independent. That sove- 
reignty results from the powers delegated by the constitution^ 
and is vested in the general government. In all the relations 
'with foreign powers, and intercourse with independent nations, 
thfitit sovereignty is absolute and independent, in the sense of the 
Uw of nations, which places all sovereign states on the ground 
of equality ; but in the relations of that government to the 
people and to the state governments, it is a limited sovereignty ; 
and though its laws are declared to be supreme, they are 
supreme only within the limits prescribed by the constitution. 
On the other hand, the several states, as the result of the pow- 
ers retained, may with propriety be denominated sovereign, 

bffii iiQl,uiidependent» Each state possesses a portion of sove- 
S6 




274 

reign power, but it is limited and adapted to the superior 
sovereignty of the national government. The sovereignty of 
the several states is local, confined in each within its local 
limits. It is wholly municipal in its character, and emfbraces 
those local concerns and interests, which were considered as 
not having a national character, or not to affect the interest of 
all as forming a national whole. Thus, while the general gov- 
ernment is vested with supreme power in all matters that in- 
volve the common interest and welfare of the union in a 
national view, the state governments within their respective 
jurisdictions, retain as sovereign, all those powers, which in 
their due administration most endear the social state to man- 
kind. To them it belongs to protect their respective citizens 
in the secure enjoyment of all their personal rights ; to regu- 
late the mode of acquiring, and to secure the acquisitions of 
property, to cherish and protect all the social relations; to 
provide for an equal administration of justice ; to provide the 
means of education, and facilitate the di£fusion of useful know- 
ledge ; to animadvert upon morals, and to provide for the 
prevention and punishment of all those crimes, that attack 
private property, or in any way violate the rights, or disturb 
the peace of community. Each of the states may be said to be 
independent in the exercise of the municipal sovereignty, ift 
one sense, that no power external to the state has a right to 
interfere or to control it, while exercised within the limite 
prescribed, but not in the sense of sovereign and independent, 
because the general government has, among other things, tfac 
power and right to execute its laws on the citizens of the sev- 
eral states within and throughout the limits of their respective 
jurisdictions ; and because certain limits are set to that sove- 
reignty, as it relates to the general government, which the 
state governments are forbidden to exceed, and of which the 
constitution of the United States has made the former the sole 
guardians, and the sole judges of the excess. What is conclu- 
sive upon this point, if any thing can be conclusive, is that 
the right of final decision in all cases arising under the con- 
stitution and laws of the United States, and treaties made under 
its authority, in all controversies to which the United States 
shall be a party, or in which a state shall be a party, is vested 
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in the general goTernment, through the proper department, the 
judiciarj of the United States ; nor is there to be found a 
single instance, in which a state is by the constitution permit-' 
ted the right to judge finally for itself in any question relating 
to the powers and acts of that government ; a right incident to 
the sovereignty and independence of any state, and without 
which, no such independence can exist. As we have seen, 
the constitution and laws of the United States are declared to 
be the supreme law of the land, and binding on all the judges 
in evety state, any thing in the constitution or laws of any 
state to the contrary notwithstanding ; and all the func- 
tionaries and o£Scers of the several states, legislative, exec- 
utive, and judicial, are required to be bound by oath to 
support that constitution, that is, to support the government 
in all its constitutional acts, in all its departments. Each 
ftBd every state with the several governments is, therefore, 
bound by the same solemn obligation, — a state or government 
without functionaries by whom it is administered is a mere 
abstract entity, incapable of energy, incapable of action. — It 
is a self-evident truth, that the obligation of a state or govern- 
ment is identical with that of its functionaries. The several 
states are, therefore, bound by all the constitutional acts of the 
general government ; but that government is not bound in the 
same sense by the laws of any state, nor of every state, should 
alt enact the same thing. I am here speaking of the ordinary 
power of legislation, which belongs to the state governments, 
not of the extraordinary power of legislation which belongs to 
the sovereign people, and is employed solely in enacting, alter- 
ing, and amending the constitution of the government, and has 
no bearing on the present subject. I say, the general govern- 
ment is not bound by a state law. — That government is, indeed 
bound to respect the laws of the several states, not transcending 
the limits of their municipal sovereignty, as established by their 
respective constitutions and the constitution of the United 
States. 

The United States, that is, the national government, are 
bound to guaranty to every state in the union, a republican 
form of government, and to protect each of them against in- 
vasion, and on application of the legislature or of the execu- 
tive as the case may be, against domestic violence. In this is 
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expressed the obligation of the general government as wielding 
the national force, to protect the several parts of the united 
whole, in the peaceable enjoyment of their respective rights, 
privileges, and immunities. It is not the obligation merely, of 
an equal, of an ally, but of a superior, of the national govern- 
ment, and places that government in the situation and grade, 
whatever that grade may be, of guardian and protector of the 
several states. The same superiority is clearly implied in the 
prohibitions to the several states to exercise certain, powers 
or to exercise them without the consent of congress. It is 
true, the consent is a permissive, not a compulsory act, but 
it is compulsory on the states, not to act without the consent. - 

I know that all subordination of the states to the general gov- 
ernment. is denied by some, and among others, by Mr. Jefferson, 
whose opinions stand high in the scale of authority. He has 
said, '' with respect to our state and federal government, I do 
not think their relations correctly understood by foreigners. 
They generally suppose the former subordinate to the latter ; 
but this is not the case. They are co-ordinate departments of 
one simple and integral whole ; to the state governments are re- 
served all legislation and administration in affairs which con- 
cerns their own citizens only ; and to the federal government 
is given whatever concerns foreigners, or the citizens of other 
states. The one is the foreign, the other the domestic branch 
of the same government, neither having control over the other, 
but within its own department. There are one or two ex- 
ceptions to this partition of power."* 

If, however, we include all the cases which belong as well 
to the municipal as to the national sovereignty, which we cer- 
tainly ought, and in which either by expressions in the grant, 
or by prohibitions to the states, the powers are exclusively vest- 
ed in the general government, the exceptions are considerably 
more numerous than is here represented, and some of them 
very important. It is true that the general, and state govern- 
ments are parts of one integral whole in this sense, that they 
embrace the whole government of the country, and exercise 
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the whole sovereignty, national and mnnicipal ; each the por- 
tion and within the limits allotted and prescribed by the consti-* 
tution. It is evident, the writer does not here use the term- 
co-ordinate in the common acceptation, when applied to de- 
partments of governments, in which case the appropriate 
meaning is, that the several departments are vested with co-" 
ordinate powers, which must co-operate to produce an inten* 
ded effect, that is, that a concurrence of all the departments is 
necessary to the validity of any act. 

No concurrence is here necessary to give validity to the acts 
of either, when exercising their powers within the limits pre<^ 
scribed by the constitution; he does not, therefore, use it in 
that sense. The original meaning of the epithet is, an equal* 
ity of rank or degree, without reference to power. It is evi- 
dent, however, that he includes an equality of power in each of 
his departments, so that when they come into collision, on any 
subject, the power of each is neutralized, — for he proceeds — 
"But, you will say, if the two departments should claim the 
same subject of power, where is the common umpire to decide 
between them ? In cases of little importance or urgency, the 
prudence of both parties will keep them aloof from the ques- 
tionable ground, but if it can neither be avoided nor compro- 
mised ; a convention of the states must be called, to ascribe the 
doubtful power, to which they may think best." 

This clearly goes on the assumption, that the powers of the 
general government and of the state governments as distributed 
and established by the constitution, are equal, that there is no 
common judge provided with power and right to decide between 
them, and that in cases of collision, the only resort is to the peo- 
ple, the original source of all political power. This is altogether 
incorrect. If there is to be found any intelligible meaning in 
words and expressions, if there is any force of inference, any re- 
liance on the most obvious construction, it is demonstrably clear, 
that not only are the powers of the general government, to the 
extent granted superior, whenever there arises a collision of 
claims, but that for the decision of such claims, a common judge 
is established by the constitution in the judicial power delegated 
to the general government, the jurisdiction of which is express- 
ly extended to. all cases in law and equity that shall arise ua* 
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der the constitution and laws of the United States, declared to 
be the supreme law, and to all parties that may become intef^ 
rested in the decision of any question so arising, whether 
states including the United States or individuals. Now it is 
presumed that no one will venture to deny that the question 
whether the power over the subject supposed, is exclusively 
granted to the general government, or reserved to the states, 
or whether the power is so disposed that both may exercise it 
on the same subject, as in most instances of taxation, are 
questions or cases arising under the constitution, and to be 
decided by a sound construction of that instrument, the su- 
preme law, as applicable to the subject. 

As to a compromise, the general government can have m 
right to surrender or transfer any power which has been 
vested in it on any subject. Nor can the state governments 
surrender any power or right reserved to them, but by the 
consent of the people from whom the power or right was de- 
rived, and in the mode prescribed. Although there is but one 
mode provided in the constitution for settling the existing 
rights of the parties, by the national judiciary, there is another 
mode provided for settling its exercise for the future, by an 
amendment of the constitution, which may assign the right to 
one party or the other, or wholly prohibit its exercise, as shall 
be deemed most conducive to the general good. An authority 
for this purpose is found in the fifth article of the constitution, 
which provides, among other things, that on the application of 
the legislatures of two thirds of the several states, congress 
shall call a general convention of the states, not with a power 
to decide on the existing rights or claims of the parties, or a 
power of final action, but to propose amendments to the con- 
stitution, and which can have no validity until afterwards rati- 
fied by the legislatures of three fourths of the several states, 
or by conventions in three fourths of the states, as congress 
shall direct one or the other mode of ratification. 

Mr. Jefferson had, undoubtedly, reference to the calling of 
such convention ; for we are not to suppose that he contem- 
plated in this instance an innovation of the constitution. On a 
fair and candid view, it will be clearly perceived that such 
convention could not be empowered to decide the existing 
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rights or powers of the parties, the general and state govern- 
ments, or the relations existing between them ; although the 
amendments which they should propose, might, if duly ratifi- 
ed vary those powers, rights, and relations for the future. We 
need not, therefore, hesitate to say that the ansvirer which he 
has given to the objection he had raised for the purpose of 
illustration, does not serve in the least to illustrate or strength- 
en his proposition. 

Another opinion of Mr. Jefferson, connected with the same 
subject, is, that ^^ to give the general government the final and 
conclusive right to judge of its own powers, is to make its dis- 
cretion, and not the constitution the measure of its powers," 
and further, ^' that in all cases of compact between parties hav- 
ing no common judge, each party has an equal right to judge 
for itself, as well of the operation, as of the mode and meas- 
ure of redress." The first proposition must be understood to 
mean, that to give such right of judging finally to any depart- 
ment of the government, is to make its discretion and not the 
constitution the measure of its powers, and thence to conclude 
that such right was not granted. This might have beett 
proper to be urged against inserting in the constitution, a pro- 
vision granting the right. It was in fact powerfully urged, 
both in the general convention, and in the several state con- 
ventions ; but it was over-ruled, and the provision inserted 
and ratified with the constitution. Nor was there any attempt 
to restrict it by any amendments proposed by any of the state 
eonvcntions, nor has it been suggested by any subsequent 
amendment. 

In the second proposition, it is again assumed that by the 
constitution no common judge is instituted between the par- 
ties. Now the only real parties to the compact were the several 
states, or in truth, the people of the several states in the 
manner and character already described. But the general 
government now established becomes a party on the one hand, 
and the several states constitute the party on the other, and 
these appear to be the parties here intended. Before making 
any further observations, I will here, to save a repetition of 
the same arguments, add the resolutions of the general as- 
sembly of the state of Virginia, passed in the years 1798 and 



1799, Bore AiUj ex|iresBiiie the sum opinioB: and I do dds 
the more readilr. because it appean froai Mr. JeAenoa^ 
Menoinw if he did nol dietate those rc^nticHLS. dtejr were 
broQsbt lonraird bj his adTice and had the aothoritv" of kii 
approbation, as it was well understood at the tise. 

The ^int revelation eonelndes in the foUowiziz words : — 
'^That this aj^semblj doth explieidr and perenptorihr declare^ 
that it Tiews the powers of the federal co^enimeBt as resoliine 
from a compact to which the states are parties as limited by 
the plain sense of the iestnuDent stipnlaiine that coobpact. as 
DO farther valid than thev are authorized br the crsBis eDomcr- 
ated in that compict. asd that in case oi a deLibente. palpable, 
and danseroBS exercise of powers not cnnted br the said 
compact, the states who are parties to that compact have a 
rieht. and are in d-^tr t-o^jnd to inurtM^^ for arresains the 
procress of the ei~il arsd f->r maiatainia^ w]ihin their resfiective 
limits, the authorities, rights, and libenies pertainias to them." 
This resolution was uiLOei^T-ood at ihr ti:se as impiiciilT adser- 
tine that the nsbt of &n;J3i~ decidics on the powers sranted to 
the general cov-emsaent. or the coiasntstionilitr ot its artSL is 
not rested in the jiudiciarr of the i^nion : bat that the states, 
as parties to the compact establisbinj: that sipremDeiDt. hare 
the nnal ricbt to jcd^e of its acts, each for itself, whether tiiej 
are the exercise of powers not coasted, and if jodsed to be 
such, to interpose and prevent their execolion within the limits 
of their respectire jjorisdictions. 

It has indeed been otherwise explained br rery respectable 
anthon'tr i* but the subsequect resoliancs of 1799 pots it berond 
all manner of doabt. TLm rcK^lulion was past on the repoit 
of a committee appointed for the pT:rpose of expiainine the 
former resolution. The eoiDDiiltee. speakisir of the riefat of a 
state to interpose for the preserrstion of her reserred ri^ts, 
sar^ — ^^ It is objected that the jtsdicial antfaoritr is to be 
regarded as the sole expositor of the constitiition. To this 
objection it micht be obserred. — first, that there mar be 
instances of assumed powers^ which, from the forms trf* the 
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eDttflUtution, cannot be drawn before the judiciary department* 
Secondly, that if the judiciary be raised above the sovereign 
parties to the constitution, the decisions of the other departments 
Bot carried by the forms of the constitution, before the judiciary^ 
must be equally conclusive and final with the decisions of that 
department. But the proper answer to the objection is, that 
the resolution of the general assembly relates to those great 
and 'extraordinary cases, in which all the forms of the consti« 
tution may prove inefficient against infractions dangerous to 
the rights of the parties to it. The resolution supposes^ tbaC 
dangerous powers not delegated, may not only be usurped iind 
executed, but the judiciary department may also exercise dnd 
sanction dangerous powers beyond the grant of the coftstitui 
tion, and consequently, that the ultimate right of the partie* 
to judge whether the compact has been dangerously tiolated^ 
extends to violations by one delegated authority i^ as well as hfi 
another — as well by the judiciary as by executive and legislar 
tive." ij 

All this is but a further development and explanation of tbd 
principles asserted in the former resolution, and in accordance 
with the principles advanced by Mr. Jefferson. It is intended 
as an answer to the objection against the state right claimed hf^ 
the first resolution, ^ that the judicial authority of the Unifed 
States is to be considered as the sole expositor of the constitUK 
tion.' As the answer here attempted, is, at first sight, plausibley 
and as it is a subject of great importance in our political system^ 
I shall examine it at some length, perhaps at the hazard of 
being thought prolix. ^^ On this objection," say they, ^' it migfati 
be observed, — first, that there may be instances of usurped- 
powers, which, by the forms of the constitution, cannot beo 
drawn within the control of the judicial department." Theni^ 
is in every part of this report, a confusion of ideas, the wadt;) 
not of a subtle and metaphysical, but of an obvious and practicak 
distinction — a distinction between the unconstitutionality audi 
the inexpedience or impolicy of a law or measure of thi^* 
government. 

In the first case, the unconstitutionality of a law or measufe,or' 

as it is called in the report, the usurpation of a power not granted^ 

the constitution itself, — the supreme law— giver the rule of d^^ 

36 
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cision ; nor can there be found a single instance of a case, wfciefa 
cannot by the forms of the constitution, be drawn within the con- 
trol of the judicial department ; not a case, where the party la- 
jured may not bring to a legal decision the question, iPirhether the 
act complained of be the usurpation of a power not granted, or 
the exercise of a power granted by the constitution. Bat as to 
the expedience, or inexpedience, the policy, or impolicy, of aa 
act or measure, in the exercise of a legitimate power, the ton- 
ftitution furnishes no rule, nor can it, in the nature of things, 
be so formed as to furnish any rule of decision to a coort of 
law. The constitution has, therefore, necessarily, and I will 
add, wisely left questions of mere policy and expedience, to 
the discretion of the legislative or executive department, to 
which the power is committed in trust, fiut the constitution 
has not left this power uncontrolled. It is by the provisions of 
that instrument, placed under the control of public sentiment, 
which is exercised by the people, and the state legislatures, in 
the elections of the President, Vice-President, and the lnem^ 
hers of the national legislature, both of the senate and hoiise 
of representatives. The frequency of elections, renders thb 
control constant and powerful, and of which those who are the 
subjects of it, can never be unmindful. 

If the distinction taken above, and the consequences drawn 
from it be correct, of which it appears impossible to entertain 
a doubt, it proves the assertion that there may be instances of 
usurped powers, which cannot be drawn within the control of 
the judicial department to be without all foundation, it also 
shows that there is no force in Mr. Jefferson's objection that 
** to give the general government the right to judge of its 
own powers, is to make its discretion, and not the constitution, 
the measure of its powers.-^ Had he duly considered and 
fully comprehended the nature and principles of that govern- 
ment, he must have seen and acknowledged, that without such 
power vested in the judicial department, it could not, more 
than any other, even subsist as a government, and that under 
our free institutions, such investment is no less safe than ne- 



The committee proceed to observe^ ^^ secondly, if the decis- 
ioM of the judieiaiy be raised above the sovereign parties to 
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the constitution, the decisions of the other .departments not 
carried by the forms of the constitution before the judiciary 
must be equally authoritative and final with the decisions of 
that department." The distinction, which was taken above 
is equally applicable, and equally available here. The decis? 
ions of the judiciary are final on the parties in all cases 
submitted to its jurisdiction, and this includes- all cases in 
which the constitutionality of any act or measure of the other 
departments may be brought in question. But,, as before obr 
served, all questions arising on the policy of their measures, 
are referred to the tribunal of public sentiment. There can, 
therefore, be perceived no more force of reason in this obser- 
vation than in the former. — They are equally unfounded. 

The report then proceeds, — " But the proper answer to the 
objection is, that the resolution of the general assembly refers 
to those great and extraordinary cases in which all the forms 
of the constitution may prove ineffectual against infractions 
dangerous to the essential rights of the parties to it. The res- 
olution supposes dangerous powers not delegated,' may not only 
be usurped by the other departments, but that the judicial de- 
partments may exercise and sanction dangerous powers beyond 
the grant of the constitution, and consequently the ultimate 
right of the parties to judge, whether the constitution has been 
dangerously violated, must extend to one delegated authority 
as well as by another ; as well by the judiciary, as by the ex- 
ecutive and legislative." — This is putting an extreme case, 
which, like extreme cases in general, prove nothing in estab- 
lishing general rules, but must be left to make a rule for 
itself. 

Still more, it is a case that never can happen under our 
institutions ; a case that necessarily implies a general corrup- 
tion of the whole mass, at least a very powerful majority of 
the people, who have diffused that corruption through every 
department of the government, who have created, and who 
support and cherish their oppressors, and have become the 
willing instruments of their own slavery. But were it possi- 
ble it should happen, a remedy would not be sought or obtained 
by any right reserved to the people by the constitution. No 
constitution of government among men, ever has provided 
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or ever ean provide for a lawful reaistance to its andiority, 
without inauring a perpetual suspension, or even an annihilatioB 
of ita necessary energies — a universal anarchy. But it wiH 
be asked, can no lawful resistance be in any case, made to the 
oppressive acts of government ? As it relates to human in- 
stitutions, there cannot, any further than may be done by i 
resort to the constituted tribunals, among which is included that 
of public sentiment, and which, under free institutions, hu 
An all-prevaling influence. 

But in cases of violent oppression, where all conatitutioml 
remedies have been tried, and have become hopeless, a peo* 
pie in that situation, are discharged and freed from all the 
obligations of the constitution, however solemnly ratified, and 
are thrown back upon the law of nature, — ^the law of aelf-pro- 
tection ; — that law which authorizes, and enjoins as a dutjr^ 
resistance to oppression, under the guidance of reason and 
prudence. In such case of oppression happening under our 
government, should any portion of the people be roued to 
resistance, that resistance would not be the exercise of any 
right granted or reserved by the constitution, but a resumption 
of their natural rights in defiance of the constitution. 

Conclusive as this reasoning appears to me, I will, never- 
theless, add the opinion of the well known Patrick Henry, on 
the same subject, whose character as a true and sound patriot, 
and as a civil and political jurist, will not suffer on a compar- 
ison with Mr. Jefferson, or any other man of his day. In an 
address to the people of Charlotte county, speaking of the 
first resolution above recited, he remarks that the state had 
quitted the sphere in which the constitution had placed her, 
and in daring to pronounce upon the federal laws had gone 
out of her jurisdiction in a manner not warranted by any au- 
thority, and in a manner in the highest degree alarming to 
every considerate man. He adds that he had seen with re- 
gret the purse and the sword, consigned to the federal gov- 
ernment, but he had been overruled, and it was now time to 
submit to the constitutional power. ^^ If I am asked," he 
says, ^^ what is to be done, when a people feel themselves 
intolerably oppressed ? My answer is ready, — overturn the 
government!" This, in a few words, goes the whole length 
of the argument 



Mft 

Before closing this subject) it will not be improper to coa« 
sider two objections that have been urged against the powers 
here attributed to the national government, with an apparent 
conviction of their weight, by the advocates for the continuing 
sovereignty, independence, and consequent rights of the states. 
First. That to give to the general government, through what- 
ever department, the sole right to judge of its own powers, 
is in effect, to reduce the several states from being independent 
governments, to the subordinate grade of corporations, existing 
at the will and pleasure of that government and dependent 
upon it for the powers they may be permitted to exercise* 
Second. That to make the general government to any purpose 
and within any limits superior to the state governments, is to 
make the creature greater than the creator. As to the first 
objection, what analogy is to be found between the state 
governments as they exist under the constitution of the United 
States and a corporation in the sense intended ? 

A corporation is the mere creature of the superior govern** 
ment, from which it derives its existence, and on the laws of 
which it is dependent for its powers and its continuance. Not 
so the state governments. Admitting all the powers vindicated 
for the general government, in no sense do they derive their 
existence or their powers from that government ; nor are they 
dependent on its laws for their continuance, or the exercise of 
their rightful powers, within the limits of their respective 
jurisdictions. The general government and the several state 
governments, derive their existence, their powers, and the limit- 
ation of those powers, from the same source of all political power, 
the sovereign people, and both are dependent on the same 
sovereign people alone for their continuance. 

The government of each state derives its powers from the 
act of the people within its local limits and the general 
government from the concurrent act of the people of all the 
states, as we have seen, and the people still retain solely to 
themselves in the same sovereign capacity the right to alter^ 
to enlarge^ or limit the powers of both, or either, as they shall 
think will best promote the public good. One thing that gives 
a permanent security to the state governments, and to state 
rights, is, that the members of congress are elected, those of 
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the house of lepreBentatives, on a certain ration, -by the ^'- 
pie of each siaio iroin tlieir own citizens, and these of Ac 
aeuate by the siaie iegislaiure, for aliori periods, bo that tfapy 
are boideti cotislauttv accountable to their constituents, deeply 
iuieiebied witli the lu&e Ives in the maintenance of th€>5e netn>. 
-I'Lere ib, tlierefuie, no possible force in the objection. 

As to tijc secund objection, it is a general truths that liie 
creature cannot be made greater than the creator : bnt in what 
sense does this apply to government : The people in tlieir 
AMiociaied and sovereign capacity create, or rather institate the 
government for this very end, that it shall rule over themBeire? 
as individuals in society, it has been shown that society is the 
necessary and the natural state of man, that civil govenimentis 
necessary to the social state, and is agreeable to tkelaws of ns- 
ture, but the institution is left to man in his social state. Hav 
these institutions have been formed in the early stages of soeietT, 
and have become binding by the force of custom, need not 
be here repeated. We will advai^ce at once to that Btate of 
ftocial and civil improvement in which the people have entered 
into an express civil compact, a written constitution, formiaE 
and organizing a government for themselves, instituting, limit- 
ing, and directing its necessary powers, to the end intended; 
providing for the selection and appointment of the functionaries 
to administer those powers in the several departments, and the 
manner in which they shall be held accountable for their con- 
duct in the administration. 

In thus forming and establishing their government, the peo- 
ple act in their united sovereign capacity in which they ave 
the source of all power, civil and political. They have, alfl) 
provided that this their sovereign power, shall in future remain 
dormant until again called into action on the same subject — 
the constitution, on the occasions only, and in the manner 
which they shall have prescribed. The government thofi 
instituted is made supreme over the people, who now no lonf^ 
er act as such in their sovereign capacity, but as individuidB 
in society subordinate to that government by their own solemn 
agreement and consent. 'J'here is, therefore, no absurdity in 
the case, that the people should, one and all, become subject 
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E in their individual capacities to the government which they 

i have established in their aggregate capacity. 

L This reasoning applies as well to the several states under 
the general government, as to the people under a government 
of a more simple form ; for let each state be considered as a 
party to the compact establishing the constitution, each was, 

i undeniably, made a party by the sovereign act of the people 
of the state, the government of which is the creature of that 

[ people, and binding as their act only. If then the people as 
(he seteral stater,- by themselves, or through the agency of 
their several governments, by concurrent act have instituted 
another and general government, that government is the crea- 
ture of the whole, as the government of each state is the 
creature of its separate and distinct people ; and each people 
have the pbwei* over the creature they have made, and. the 
right to place it in such relation to the creature made by the 
wholej as they please, and in such degree of subordination, ai 
tlbey may conceive to be most conducive to their interest, and 
to the common idtierest of the whole. Indeed, if we reject 
this reasoning, we^must of necessity resort to the exploded 
doctrine! of the divine right of sovereignty. Nothing short of 
that'can establish the authority of any government. 

Thus from every view we are able to take of the subject, it 
conclusively foUowis that the relation established by the con- 
stitution of the United States between the general or national 
government and the state governments, is a subordination of 
the latter to the former ; but a subordination quoad hoc only, 
within the limits of the powers delegated to that government, 
and to the end for which they were delegated. Could I find a 
term in our language less offensive to state pride, than the 
word subordination, thus qualified, to express the relation in 
which the constitution has placed the states in respect to the 
general government, I would readily adopt it ; but I can find 
no other word that will so correctly express that relation, and 
I conceive it a matter of the first consequence that we should 
form a correct opinion upon that subject. 
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On tbe Relatiom established between the three departments of the Genenil 
Government, 



In the preceding chapter we have treated of the relation 
established between the general government and the several 
states ; in the present chapter, we shall treat of the relations 
established between the several departments of the general 
government, the legislative, executive, and judicial. 

The reasons for this division and distribution of powers are 
so obvious that they hardly need be repeated. To vest all the 
powers of government, — the power of making, the power of 
executing, and the power of interpreting and applying the 
laws, — a power of final decision between the people and the 
government, in a single man, or body of men, is to constitute 
an absolute despotism, subject to no restraint but that of brute 
force. To prevent so enormous an evil, the government has, 
under our institutions, been divided into three separate and 
distinct departments ; the legislative, the executive, and the 
judicial, and to each is allotted a portion of the power of 
government, suited to their several functions. The legislative 
branch to make ail laws ; the executive, to give them effect in 
execution ; and the judiciary to interpret and apply the laws, 
of which the constitution is the supreme law binding on the 
government, and on each of the departments, by which the 
validity of every act, legislative and executive is to be decided. 
From the manner in which these powers are distributed be- 
tween the several departments and the order in which they are 
brought to bear on each other, it results that the legislature are 
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bound by the constitution alone in all their acts and measures. 
The President in whom is vested the executive power, is bound 
by the constitution, and all constitutional laws of the legislature 
committed to him for execution. The judges of the Supreme 
Court, the functionaries of the judicial department in deciding 
on the acts and measures of the other departments whenever 
regularly brought in question before them, are bound to decide 
agreeable to what is, in their best judgment, the true interpre- 
tation, the true intent and meaning of the constitutional provis- 
ions on the subject. 

To that department, the Supreme Court of the United States, 
the constitution has intrusted the power of final decision. It 
is expressly provided that the judicial power shall extend to all 
cases in law and equity arising under the constitution and laws 
of the United States, and treaties made under their authority. 
The court, is, therefore, competent to such decision ; and as 
there is no provision for a revisal of any judgment or sentence 
of that court, in any case, its decision is necessarily, final and 
conclusive. From the manner in which the powers are dis- 
tributed, and the order of their exercise, congress in whom is 
vested the powers of legislation, must first act, before any 
matter can be brought before the judiciary for decision. Con- 
gress must, therefore, judge for themselves, for the guidance of 
their own action, what is the meaning of the constitution as it 
respects the powers they are to exercise. The constitution has 
made no provision for obtaining a judicial decision, or judicial 
advice previous to their action. The same is the situation of the 
executive ; but in neither case is that judgment final and conclu- 
sive ; since, by the provisions of the constitution it may be 
brought in question before the judiciary, the Supreme Court, 
and that judgment, in effect reversed by a decision that the act is 
a violation of the constitution, or not warranted by any of the 
powers therein granted ; and as this decision is made final, it 
is conclusive of the meaning of the constitution on the points 
embraced in that decision, — as well on the functionaries of 
the other departments, as on the states and the people. ' This 
is clear to a demonstration, when we reflect that the conse- 
quence of such decision against the constitutionality of an act 

is to arrest its force. It cannot thence be carried into effect. 
87 
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It is an effective declaration of its nullity. Such is the relation 
established by the constitution between the great departments 
of the government, as it respects their powers in exercise. 

Avery different opinion has, however^ been maintained upon 
this subject, by some of the first characters in the country, of 
whom we may consider Mr. Jefferson as standing at the head. 
An opinion supported by an authority so respectable, merits a 
full, careful, md candid investigation. 1 will recite this opinion 
as expressed by Mr. Jefferson in two passages found in his 
correspondence lately published, with his observations, not to 
say, reasonings on the subject. The first, is in a letter to Mrs. 
Adams, of September 11th, 1804, while he was President of 
the United States. " You seem to think it devolved on them, 
(the judges,) to decide on the validity of the sedition law. 
But nothing in the constitution has given them a right to decide 
for the executive, more than to the executive to decide for 
them. Both magistrates are equally independetit in the sphere 
of action assigned to them. The judges believing the law 
constitutional, had a right to pass a sentence of fine and impris^ 
onmcnt ; because the power was placed in their hands by the 
constitution. But the executive, believing the law to be un- 
constitutional, were bound to remit the execution ; because 
that power has been confided to them by the constitution. 
That instrument intended that its co-ordinate branches should 
be checks on each other. But the opinion which gives the 
judges their right to decide what laws are constitutional, and 
what not, — not only for themselves, in their own sphere of 
action, but for the other departments, would make the judiciary 
a despotic branch." 

The second passage is in a letter to Judge Roane, of the 6th 
of September 1819. " In denying the right, they (the judges) 
usurp of exclusively explaining the constitution, I go further 
than you do, if I understand, rightly, your quotation from the 
Federalist, of an opinion, that the judiciary is the last resort in 
relation to the other departments of the government, but not in 
relation to the rights of the parties to the compact, under which 
the judiciary is derived. If this opinion be sound, then, indeed, 
is our constitution a complete felo de se. For intending to 
establish three departments co-ordinate and independent that 
they might check and balance one another it has given, accord- 
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ing to'this opinion, to one of them alone, the right to prescribe 
Irules for the government of the others, and to that one too that 
is unelected by them and independent of the nation." " My 
construction of the constitution is very different from that you 
quote. It is that each department is truly independent of the 
others, and has an equal right to decide for itself what is the 
meaning of the constittition, in the cases submitted to its action; 
and especially, where it is to act ultimately and without ap- 
peal." He. then goes on to explain by relating what he did 
in cases linder the sedition law as in the passage above recited 
from his letter to Mrs. Adams. Before proceeding to discuss 
the opinion here advanced I will make a few observations. 

First, the position here taken by Mr. Jefferson, places the de- 
cisions of the executive above the decisions of the other depart- 
ments — ^the legislature and the judiciary ; for although he as- 
sumes to decide for himself on his own act only ; yet that very 
act overrules the decisions of both the others, and vindicates 
independence to the executive alone. 

Second, the power of pardoning ^vas not submitted to the 
executive for such purpose. It was submitted to the President 
in trust that he might exercise not merely his own clemency, 
but the clemency of the government, where justified by the 
circumstances of the case, or by well considered reasons of 
state. But such is the nature of the suhject and of the trust, 
that it must necessarilv be submitted to the discretion of the 
department by which it is to be exercised. Nor can that dis- 
cretion be so restrained by any exception or limitations, as al- 
ways to prevent its perversion to purposes not intended. 

Third, a decision of the judiciary, which is the act of that 
department, is as much an act of the government as a consti- 
tutional act of the legislature, or of the executive, and is equal- 
ly binding on every department as well as all others whom 
it may concern, and besides, it is in its nature and order an ul- 
timate act. The doctrine advanced, with so much confidence, 
in the passages above recited, appears to me subversive of the 
harmony, that ought to subsist in the departments, of all unity 
of action, and energy in the government. It forbids all expec- 
tation of a uniform interpretation, either of the constitution or 
the laws, all must be in a perpetual state of change with a 
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change of rulers. It removes the principal, indeed, almost the 
only guard against the unconstitutional, dangerous, and oppres- 
sive acts of the legislature and the executive, from which de- 
partments alone such oppressive acts can be exercised, and by 
excluding the enterposition of a judiciary power, be forced 
upon the people. 

We have a written constitution, and that constitution is a 
rule of action to the citizens. The powers granted by the 
constitution, are assigned to different departments of the gov- 
ernment, the legislative, the executive, and the judicial. To 
give effect to those powers, the action of the legislative 
department is first necessary. On that department it devolves 
by their laws to give energy to those powers, by directing how, 
in what manner, and upon what subjects the powers shall be 
exercised to attain the end intended by the constitution. In 
the exercise of these — their legislative functions — the constitu- 
tion is their law and their guide. It is the superior law impe- 
riously binding on the government, the states, and the people. 
Every act of congress is to be judged by this superior law, the 
constitution ; if not supported, if not warranted by the law, 
it is illegitimate, it is a mere nullity. 

To the executive, the President of the United States, besides 
certain other powers and duties not necessary here to be 
specified, is committed the authority, as it is made his duty, 
to take care that the laws be faithfully executed ; and in the 
exercise of this authority, the acts of the President depend 
for their ultimate jurisdiction on the rule of the same supreme 
law, the constitution of the United States. 

The judicial department has no concern in originating, or 
forming the laws, or any of the measures committed to the other 
departments. The duty assigned to that department is to 
administer justice by deciding in all cases regularly brought 
before them, according to the laws of the land, of which the 
constitution is made supreme. The constitution does not 
undertake expressly to point out the relation subsisting between 
the departments, or to what extent the act of one shall effect 
any act of the other ; but has left that generally to be deter- 
mined by inference from a sound construction of the instrument 
agreeable to the nature of the subject. 
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Now, says Mr. Jefferson, ^^ my opinion is, that each department 
is truly independent of the other, and has a right to decide for 
itself, what is the meaning of the constitution in cases submitted 
.to its action, especially where it is to act ultimately and without 
appeal." Certainly in all cases submitted without appeal. 
But the general proposition embraces all cases whatever sub- 
mitted to the action of the department, whether ultimately and 
without appeal or not ; although the latter are considered as 
more evidently so to the common understanding. There are 
two classes of cases presented ; one, of cases submitted to the 
ultimate decision of the department without appeal ; the other, 
of cases submitted to the action of the department in which there 
may be an appeal or ulterior decision. We will first enquire what 
are the cases, what the actions thus submitted without appeal, 
and to what extent. These are cases of discretion, and of discre- 
tion only. A discretion is permitted to the legislative and to the 
executive department. But this extends only to the mode, 
manner, and occasion, to the expediency and policy of a law or 
measure proposed ; and on this discretion we find certain 
limitations imposed, as on the power of pardoning committed 
to the discretion of the President, that it shall not extend to 
a conviction on impeachment, and the mode of taxation by the 
legislature, to prevent an inequality of burdens. No discretion 
is permitted in any case to dispense with any rule of the con- 
stitution positive or negative, or with any modification or 
limititation of powers. I come now to the other class of 
cases, in which, as I contend, there is allowed an appeal, that 
there is provided, by the constitution, a power and right of 
ulterior decision. This is denied by the terms of the general 
proposition, ^' that each department is truly independent of the 
other, and has a right to decide for itsi If, what is the meaning 
of the constitution in all cases submitted to its action," al- 
though in the concluding sentence it seems to be strongly 
implied that such appeal is allowed, with certain special 
exceptions. 

By an appeal, in this case, is to be understood the right of 
one department subsequently to decide, with effect, on the con- 
stitutionality of the act of another department, or to decide what 
is the true meaning of the constitution in the case. It is not to 
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be understood of a formal and technical appeal — the removal 
of a cause from an inferior to a superior court by writ of error 
or in any other mode. If any other department has, agreeable 
to the provision of the constitution, the power and right to de- 
cide on the constitutionality of the act whether it be valid — 
within the meaning of that sacred instrument, the supreme law- 
to all the departments ; and if in their opinion it be not valid 
within that meaning, to pronounce it a nullity, unconstitutional 
and void ; then it is a case in which there is an appeal in the 
sense intended. 

Let us take a strong case. Suppose congress, the legislative 
department with the approbation of the President, the executive, 
to pass an act suspending the writ of habeas corpus, in a time 
of profound peace. A person committed by process and un- 
der the government, applies to the Supreme Court for a writ of 
habeas corpus, on a proper case laid before the court. The sus- 
pending act is offered as an objection to the granting of the 
writ, or to the liberation of the prisoner. Nevertheless, it be- 
ing known to the court that no case had happened which, agree- 
able to the constitution could authorze a suspension of the writ, 
it would be not only the right, but the imperious duty of the 
court to pronounce judicially this act of the legislature to be 
unconstitutional and void. Nor is any executive act, in a sim- 
ilar case exempt from judicial cognizance. The court cannot 
evoke the case from the legislature or the executive. They 
can decide upon it when, and only when it becomes a material 
point in a cause properly before them. 

On an examination of the constitution, it will be found, that 
the judicial is the ultimate department, not merely in the 
arrangement there made, but in point of action from the nature 
of the powers and duties assigned to it. The judges, — the 
functionaries of that department, have no concurrent voice, or 
even advisary, in the acts or measures adopted by the other 
departments. None of the acts of congress, or measures of 
the executive, in any way come before the judiciary, until 
they have received the sanction of the department to which 
they belong, and have been put in exercise. The acts may 
thereafter in the course of administration, come before the 
judiciary, — the court, for decision. In all cases of a prosecution, 
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eivil or criminal, for the infraction of a law, or unlawful oppo- 
sition, the party prosecuted has a right, as well as any one 
who shall have commenced an action for an injury sustained 
in the execution of the law, to impeach its constitutional validi- 
ty, and to claim the decision of the judges on that point. In 
making this decision the very nature of the duty forbids that 
the judges should be biassed by the previous decision of the 
legislature supposed to have been made in passing or determin- 
ing on the. act. They i^re bound by the rule of the constitu- 
tion, — the supreme law only. But whether they decide for, or 
against its validity, that decision does not. affect the constitu- 
tionality, or unconstitutionality of the act. It is an authorita-. 
tive declaration only, for the . government of themselves and 
others, of a fact already existing. This constiuction of the 
constitution furnishes the only efficient check on those depart- 
ments of the government which are in a situation to usurp and 
exercise dangerous powers ; while it serves to give a uniform 
and consistent direction to the acts of the. whole, bringing all 
to the test of the « constitution, — the true standard of political 
action, and the value of the test depends wholly on a steady 
and uniform interpretation. . 

In every free government it is an object, the importance 
of which can never be too highly appreciated, to make effectu-^ 
al provision for a uniform interpretation of all its laws. As 
this object can never be effected, if the interpretation be sub- 
mitted to different, departments independent of each other, and 
as is almost inevitably the case, actuated by different views, 
interests, and prejudices, the judicial department has been 
established by our constitution, and in that department one 
Court Supreme over the other, whose decisions are final, fur-^ 
Dishing a rule of interpretation in analagous cases binding on 
all inferior courts, and a rule of action as well to the govern- 
ment and its functionaries, as to the people. Where, as with 
us, there is a written constitution which is the supreme law of 
the land, and, emphatically, the supreme law of the government, 
and of all its departments, no less in the administration of jus- 
tice, than in the enacting and execution of laws, the judges who 
are under the obligation of an oath to support the constitution, 
are bound to administer justice, according to that supreme law, 
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and by that law, as a rule not to be dispensed with, to interpret 
all subordinate laws, the acts of the legislature, and in the 
application of this rule, thej must be governed by their own 
best judgment, whether in testing the validity of the subordi- 
nate laws, or directing its interpretation, it is no less necessary 
that there should be a fixed, steady, and uniform interpretation 
of the constitution, than of the subordinate laws, and that the 
binding effect should be no less extensive. 

If all admit Mr. Jefferson's opinion to be correct, that each 
department is so independent of the others that it has a right 
to decide for itself what is the meaning of the constitution, 
as respects the extent and limits of its powers, in all cases 
submitted to its action, there can never, as it respects the pow- 
ers of governnent, be established any uniform construction, any 
steady and uniiorm interpretation of the constitution ; conse- 
quently, there will rarely be found a consent of action between 
the departments, which, although dangerous in cases oi conspi- 
racy, is absolutely necessary to any beneficial, practical, and 
constitutional administration of the government. For from 
their different construction of their several powers, they will 
often be found at variance not unfrequently, in irreconcilable 
opposition, each in duty bound, according to its own construc- 
tion, to defeat the acts of the other. Of this, Mr. Jefferson 
has himself, perhaps unwarily, furnished a very notable in- 
stance, in the passages above recited from his correspondence. 

Adopting Mr. Jefferson's construction, of what avail is a 
written constitution ? Instead of being a rule of action to 
the government, — the supreme law, it has hardly the force 
of an admonition. To give to each department the sole 
right to judge of its own powers, to whatever extent, is 
to that extent, to use the emphatic language of Mr. Jeffer- 
son on another occasion, to make its discretion, and not 
the constitution, the measure of its powers. It is very ob- 
vious from a perusal of the constitution, that, as before ob- 
served, every dangerous abuse of power, every oppressive act 
of the government, must originate with the legislative or the 
executive department, and must be matured and carried into 
effect by one or both of those departments ; none can originate 
with the judiciary. The judges may from ignorance or corrup- 
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tion, sanction a dangerous abuse of power, or an oppreissire 
act of the government ; but this is not to be presumed ; espe- 
ciallj, when we consider the manner of their selection and 
appointment, and the independent situation in which they are 
placed. 

I will finish this chapter by observing that the doctrine 
which I have here advocated of the power and right of final 
decision vested by the constitution in the judicial department, 
has been supported by the first characters in and out of the 
government, as well as by the great body of the people, who 
rest upon it as the great safe-guard of their constitutional rights 
and security against any oppressive acts of the government. 

Such opinion of the office and duty of the judges, has been 
maintained from the commencement of our republican institu- 
tions, not in theory merely, but in practice ; not only in the 
general government, but in every state government in the union, 
all formed on the same republican principles. It is true that a 
different opinion has been expressed by individuals, and in 
Bome instances, by public bodies, during the excess of public 
excitement, but it has on the subsidence of that excitement, 
generally been abandoned as untenable, with some few excep-> 
tions. 
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CHAPTER VIII. 



Observations on the tendency in government to dissolution, from a corruption 
of its principles. — Plan of reformation incorporated in the constitution. — 
- Its probable efiects in perpetuating its duration. 



Montesquieu, speaking of that kind of government, which was 
established through Europe by the conquerors of the Roman 
Empire, says — " It was a good government that had in itself 
a capacity of growing better." Thi$ capacity of growing bet- 
ter was not the effect of any direct intention of the fcHinders, 
ttor, if perceived, was its cultivation, generally, an object of 
pursuit. Accordingly, we have «een this kihd o( government 
almost universally, degenerating into a species of dee^tifim, 
under an absolute monarchy, or an aristocracy equally absoiute. 
If any of those governments have admitted improvements, these 
improvements never have been deliberately made, in conse- 
quence of any plan of reformation adopted in the constitution. 
They have been constantly introduced by violence, or, in a con- 
currence of circumstances, little, if at all intended or foreseen. 

Notwithstanding the foregoing observation of Montesquieu, 
he appears to join in the opinion, which has very generally 
prevailed, that governments, like men, carry in themselves 
from their very origin, the seeds of dissolution ; that man is 
fatally incapable of forming any which shall endure without 
degenerating. I am, however, apprehensive, that on enquiry, 
we may*, so far as it relates to government, find reason to doubt 
the correctness of this opinion. A more general development 
of the laws of social nature, and the principles resulting from 
those laws, may discover, that although in the infancy of man- 
kind, from which, perhaps, those nations who have made the 
greatest advances, have hardly emerged, this may be true, yet 



299 

man is by nature, capable of improvements, which may render 
an amelioration in the science of government, as easy and 
familiar as in any other science. The same fate has attended 
all sciences of more difficult investigation; Their establish- 
ment and improvement have generally, been attempted by rea- 
sonings apriorij in which imagination is the principal agent. 
It has fared in the same manner with the various systems of 
natural philosophy, morality, and theology which have succeed- 
ed each other in the world. 

» 

Within the last two centuries, experimental reasonings have 
banished innumerable absurllities, and in many sciences, seeo^ 
to have laid a foundation of knowledge as fixed and as durable 
as the course of nature. 

It is at length perceived that all nature is subjected to cer- 
tain laws established by deity in the original constitution of 
things, and that while some of those laws extend to inert mat- 
ter only, to physical operations and eflfects, others extend to 
social beings, moral agents, to regulate and direct their actions, 
and that nothing can be durable, that is calculated to thwart 
those laws, or divert them from their course ; but with this 
difference in the character of those laws ; the laws of inert 
matter are, to the material agents irresistible, not so the lawp 
of moral action. — The laws of moral action respect the design 
of the agent ; the laws of inert matter, have no respect to the 
design of the material agents ; the former are obligatory and 
precede the action ; the other necessary and accompany the 
operation. A knowledge of one class of these laws is denom; 
inated physical science ; a knowledge of the other, with their 
proper application and direction is denominated moral science^ 
and such is political science, or the science of government- 
That science consists in a knowledge of the laws of moral 
action, the laws of social nature, — their application and their 
effect on the actions of men under government and laws, and 
their direction for attaining the great end of all moral laws, 
the happiness of social beings. For this, by the same laws, is 
left to the wisdom of man. The science of government is not 
merely theoretical, but a practical science. It requires not 
only a knowledge of the laws of nature, but of the subject on 
which they aie brought to operate ; the nature of man in sqci- 
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ety, and the nature of the society, which is the subject of the 
government. 

The state of society is rarely stationary for any length of 
time. Under an absolute government, where the people are 
slaves, society is generally in a retrograde course until it has 
reached the lowest point of degradation, in which it may remain 
stationary as long as the government shall continue. 

Under free institutions of government, the state of society will 
always be progressive — ^there will be a constant improvement 
in manners and in knowledge. Such improvements in a 
community will, from time to time, require corresponding 
improvements in their civil institutions, to adapt them to the 
existing state of things ; besides, in the best institutions that 
can be formed by fallible man, imperfections will be admitted, 
for the correction of which provision ought to be made in the 
constitution. No such provision was made in the institution of 
those governments, mentioned by Montesquieu. Each govern- 
ment, however, or rather the rulers who assumed the govern- 
ment, had a power to alter the constitution ; but as they were 
not holden accountable or sufficiently accountable to the people, 
and therefore not in a situation to be restrained by any efficient 
fundamental laws,, such alterations only could be expected as 
might serve to augment the power of tho rulers, with little or 
no attention to the rights of the people. Here we find the 
principal cause of the degeneracy of those governments. In more 
modern times, from a fortunate concurrence of circumstances, 
among which, may be reckoned a more free and extended 
intercourse between nations, even the benumbning influence of 
a despotic government has not been sufficient to prevent an 
advance, and in many instances, a rapid advance in knowledge, 
through the greatest portion of the civilized world. And the 
effect has been, and it is to be hoped always will be a corres- 
pondent amelioration of the government, as in England, — or 
the total subversion of it as in France ; although the horrors 
which attended that catastrophe are deeply to be lamented. 

The political institutions of the United States in which we 
include the constitution of the general government are, in ma- 
ny respects, essentially different from all preceding institutions. 
Their great leading principles are — ^first, that the sole end of 
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all government ought to be, to promote and seeare the^ bappli- 
ness of the people. And second, that the people aire the onli^ 
legitimate source of political power, that the ultimate sove- 
reignty resides in the people subject to such regulations onfy 
as they themselves shall have prescribed. These two leading 
principles embrace all the laws of social nature, which have 
any relation to the subject of government, and furnish the means 
of making amendments to the constitution corrpsponding with 
the progress of the citizens in social improvementd and' political 
science ; they furnish also the means of establishing ftthdaniea- 
tal laws binding on every department of the government, legi^ 
lative, executive, and judicial, as well as the means of giving fuH 
effect to those laws by subjecting to the test of the constitution 
all the act of those departments from which is to be apprehend- 
ed any danger to the legitimate rights and liberty of the people 
and holding all the great functionaries of the government ac- 
countable for the constitutional discharge of their several tmnt 
to the established tribunals, and through the medium of period- 
ical elections, constantly accountable to the tribunal of public 
sentiment — the people — as we have before seen. 

The idea of incorporating in the constitution of the govern- 
ment a plan of reformation, which without encouraging a spirit 
of innovation, the parei^t of anarchy and final despotism might 
enable the people, with deliberation, and more mature experi- 
ence to correct what should be, at any time, found wrong in 
the form, principles, or operation of the government, was firsts 
adopted in practice by the states of the union, in forming their 
several constitutions. It has been found not only practicable 
in the exercise, but its happy effect in ameliorating their in- 
stitutions had in several instances been fully evinced. The 
idea (vas taken up and pursued in framing the constitution for 
the government of the United States,-and to carry it into full ef* 
feet, an article was introduced, which requires no comment for 
its explanation, or to manifest the wisdom and propriety of its 
provisions and their accordance with the best principles of the 
government. I shall therefore, content myself with a simple 
repetition of the article. " Congress, whenever two thirds of 
both houses shall deem it necessary, shall propose amendments 
to the constitution, or on application of two thirds of the sever- 
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al states, shall eall a eonvention for proposing amendments, 
which in either case shall be valid to all intents and purposes, 
as parts of the constitution, when ratiBed bj the legislatures of 
three fourths of the several states, or by conventions in three 
fourths thereof as the one or the other mode shall be proposed 
by congress." There remains one restriction in respect to 
amendments, ^^ that no state shall, without its consent be de- 
|>rived of its equal suffrage in the senate." ^ 

In virtue of the power vested in congress and the powers re- 
served to the states and the people by this article several im- 
portant amendments to the constitution have been adopted ; and 
we have reason to believe, that whatever shall be found deficient 
jn principle will be added ; whatever shall be found dangerous 
to the rights of the people or the states or impracticable in ope- 
ration will be retrenched and corrected. The wisdom that 
formed it, aided ^and matured by experience, may improve its 
principles and extend its provisions in accordance with the pro- 
gress of social improvements, and carry it to. a greater degree of 
perfection than any thing yet known in government. 

Let us not then rashly, or from the pride of a prophetic spirit, 
eopclude that this beiautiful system, is, with the craggy empires 
of antiquity, or the ill constructed governments of former times, 
destined to inevitable, and perhaps speedy dissolution ; or that 
it must in time, through the degeneracy of the people, — and a 
corruption of its principles, of necessity, give place to a system 
of remediless tyranny and oppression. Let us rather, while we 
entertain a rational hope that it may endure as long as the suc- 
cessive generations of men, attend with the calmness of philoso- 
phy to the enjoyment of its blessings and the improvement of 
its principles. To an ardent wish for its perpetual duration let 
us add the only means of securing it ; let us endeavor to diffuse 
extensively the principles of useful knowledge, and to impress, 
on the minds of the rising generation, the sentiments of lib- 
eral virtue and genuine patriotism. 
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Mimber l,-—p. 259. 

wMijdes of confederation and perpetual union between the states of Nhjo Hanqf' 
■ shire, Massachusetts Bay, Rhode Island and Providence Plantations, Connecti- 
cut, J^ew York, JSTev) Jersey, Pennsylvania, Delaware, Maryland, FirginiOj 
North Carolina, South Carolina, and Georgia, 

Article I. The style of this confederacy shall be "The United States 
of America." 

Art. II. Each state retains its sovereignty, freedom, and independence, 
and every power, jurisdiction, and rigiit, which is not by this confederation 
expressly delegated lo the United States in congress assembled. 

Art. ill. The said states hereby severally enter into a firm league of 
friendship with each other, for their common defence, the security of their 
liberties, and their mutual and general welfare ; binding themselves to assist 
each other, against all force offered to, or attacks made upon them, or any of 
them, on account of religion, sovereignty, trade, or any other pretence 
whatever. 

Art. IV. The better to secure and ])erpetuate mutual friendship and 
intercourse among the people of the difTerent states in this union, the free 
inhabitants of each of these states, paupers, vagabonds, and fugitives from 
justice excepted, shall be entitled to all privileges and immunities of free 
citizens in the several states ; and the people of each state shall have free 
ingress and egress to and from any other state, and shall 6njoy therein all 
the privileges of trade and commerce, subject to the same duties, impositions, 
and restrictions as the inhabitants thereof respectively, provided that such 
restrictions shall not extend so far as to prevent the removal of property 
imported into any state, to any other state of which the owner is an in- 
habitant ; provided also that no imposition, duties, or restriction shall be laid 
by any state, on the property of the United States, or either of them. 

If any person guilty of, or charged with treason, felony, or other high 
misdemeanor in any state, shall flee from justice, and be fbuod iu any of the 
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United States, he shall, upon demand of the government or executive power 
of the state from which he fled, be delivered up and removed to the state 
having jurisdiction of his offence. 

Full faith and credit shall be given in each of these states to the records, 
acts, and judicial proceedings of the courts and magistrates of every other 
state. 

Art. V. For the more convenient management of the general interests 
of the United States, delegates shall be annually appointed, in such manner 
as the legislature of each state shall direct, to meet in congress on the first 
Monday in November, in every year; with a power reserved to each state^ 
to recall its delegates, or any of them, at any time within the year, and to 
send others in their stead, for the remainder of the year. 

No state shall be represented in congress by less than two, nor more than 
seven members ; and no person shall be capable of being a delegate for more 
than three years in any term of six yeara ; nor shall any person, being a 
delegate, be capable of holding any office under the United States, for w^hich 
he, or another for his benefit, receives any salary, fees, or emolument of 
any kind. 

Each state shall maintain its own delegates in a meeting of the fiftates, 
and while they act as members of the committee of the states. 

In determining questions in the United States, in congress assembled, each 
state shall have one vote. 

Freedom of speech and debate in congress shall not be impeached or 
questioned in any court, or place out of congress, and the members of 
congress shall be protected in their persons from arrests and imprisonments, 
during the time of their going to, and fi*om, and attendance on congress^ 
except for treason, felony, or breach of the peace. 

Aat. VI. No state, without the consent of the United States in congress 
assembled, shall send any embassy to, or receive any embassy fix>m, or enter 
mto any conference, agreement, alliance, or treaty with any king, prince, or 
state ; nor shall any person holding any office of profit or trust under the 
United States, or any of them, accept of any present, emolument, office, or 
titie of any kind whatever from any king, prince, or foreign state ; nor shall 
the United States in congress assembled, or any of them grant any title of 
nobility. 

No two or more states shall enter into any treaty, confederation, or alliance 
whatever between them, whithout the consent of the United States in con- 
gress assembled, specifying accurately the purposes for which the same is to 
be entered into, and how long it shall continue. 

No state shall lay any imposts or duties, which may interfere with any stip- 
ulations in treaties, entered into by the United States in congress assembled, 
with any king, prince, or state, in pursuance of any treaties already proposed 
by congress, to the courts of France and Spain. 

No vessels of war shall be kepi up in time of peace by any state, except such 

number only, as shall be deemed necessary by the United States in congress 

assembled, for the defence of such state, or its trade ; nor shall any body of 

^forces i)e kept up by anyjstate, in time of peacei e;cceptsu<;h munber AnJy, 
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in the judgment of the United States, in congress assembled, shall be 
deemed requisite to garrison the forts necessary for the defence of such 
state ; but every state shall always keep up a well-regulated and disciplined 
militia, sufficiently armed and accoutred, and shall ])rovide and constantly 
have ready for use, in public stores, a due number of field-pieces and tents, 
and a proper quantity of arms, ammunition, and cam}>-equipage. 

No state shall engage in any war without the consent of the United States 
in congress assembled, unless such state be actually invaded by enemies, or 
shall have received certain advice of a resolution being formed by some 
nation of Indians to invade such state, and the danger is so iminent as not to 
admit of a delay, till the United States in congress assembled, can be consult* 
ed : nor shall any state grant commissions to any ships or vessels of war, 
nor letters of marque or reprisal, except it be after a declaration of war by 
the United States in congress a8seml)led, and then only against the kingdom 
or state and the subjects thereof against which war has been so declared, 
and under such regulations as shall be established by the United States in 
congress assembled ; unless such state be infested by pirates, in which case 
vessels of war may be fitted out for ttiat occasion, and kept so long as the 
danger shall continue, or until the United States in congress assembled shall 
determine otherwise. 

Art. VII. When land forces are raised by any state for the common 
defence, all ofiicers of or under the rank of colonel shall be appointed by 
ihe legislature of each state respectively, by whom such forces shall be 
raised, or in such manner as such state shall direct ; and all vacancies shall 
be filled up by the state which first made the appointment. 

Art. VIII. All charges of war, and all other expenses that shall be in- 
curred for the common defence or general welfare, and allowed by the 
United States in congress assembled, shall be defrayed out of a common 
treasury, which shall be supplied by the several states, in proportion to the 
value of all land within each state, granted to or surveyed for any person, 
as such land and the buildings and improvements thereon shall be estimated, 
according to such mode as the United States in congress assembled shall 
from time to time direct and appoint 

The taxes for paying that proportion shall be laid and levied by the author- 
ity and direction of the legislatures of the several states, within the time 
agreed upon by the United States in congress assembled. 

Art. IX. The United States in congress assembled shall have the sole 
and exclusive right and power of determining on peace and war, except in 
the cases mentioned in the sixth article — of sending and receiving ambassa- 
dors — entering into treaties and alliances, provided that no treaty of com- 
merce shall be made, whereby the legislative power of the respective states 
shall be restrained fi'om imposing such imposts and duties on foreigners, as 
their own people are subjected to, or from prohibiting the exportation or 
importation of any species of goods or commodities whatsoever— of estab- 
lishing rules for deciding, in all cases, what captures on land or water shall 
be legal, and in what manner prizes taken by land or naval forces in the 
Bonrice of the United States shall be divided or appropriated— of granting 
39 
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letters of marqae and reprisal in dmes of peace--«ppoiiitiDg courts lor tte 
trial of piracies and felonies committed on the high seas — and estabfishmg 
courts for receiving and determining finally appeals in all cases of capturest, 
provided that no member of congress shall be appointed a judge of any of 
the said courts. 

The United States in congress assembled shall also be the last refsort on 
appeal in all disputes and differences now subsisting, or that hereafter may 
arise between two or more states, concerning boundary, jurisdiction, or any 
other cause whatever; which authority shall always be exercised iu the 
manner following. Whenever the le^slatire or executive authority, or 
lawful agent of any state in controversy with another, shall present a peti- 
tion to congress stating the matter in question, and praying for a hearing, 
notice thereof shall be given by order of congress to the legislative or execu- 
tive authority of the other state in controversy, and a day assigned for the 
appearance of the parties by their lawful agents, who shall then be directed 
to appoint, by joint consent, commissioners or judges to constitute a court 
for hearing and determining the matter in question : but if they cannot agree 
congress shall name three persons out of each of the United States, and 
from the list of such persons each party shall alternately strike out one, the 
petitioners beginning, until the number shall be reduced to thirteen ; and 
from that number not less than seven nor more than nine names, as congress 
shall direct, shall in the presence of congress be drawn out by lot, and the 
persons whose names shall be so drawn, or any five of them, shall be com- 
missioners or judges to hear and finally determine the controversy, so 
always as a major part of the judges who shall hear the cause shall agree 
in the determination : and if either party shall neglect to attend at the day 
appointed, without showing reasons which congress shall judge sufficient, 
or being present shall refuse to strike, the congress shall proceed to nominate 
three persons out of each state, and the secretary of congress shall strike in 
behalf of such party absent or refusing ; and the judgment and sentence of 
the court to be appointed, in the manner before prescribed, shall be final and 
conclusive ; and if any of the parties shall refuse to submit to the authority 
of such court, or to appear or defend their claim or cause, the court shall 
Bevertheles3 proceed to pronounce sentence, or judgment, which shall in 
like maimer be final and decisive ; the judgment or sentence and other pro^ 
ceedings being in either case transmitted to congress, and lodged among the 
acts of congress, for the security of the parties concerned : provided that 
every conunissiouer. before he sits in judgment, shall take an oath, to be 
administered by one of the judges of the Supreme or superior Court of the 
state, where tlie cause shall be tried, *' toell and tndy to hear and ddenmne Ikt 
matter in question^ according to ike best of his judgmevd^ vfithovt favor, affec- 
tion, or hope of reward:^ provided also that no state shall be deprived of 
territory for the benefit of the United States. 

All controversies concerning the private right of soil, claimed under differ- 
ent grants of two or more states, whose jurisdictions, as tiiey may respect 
such lands, and the states which passed such grants, are adjusted, the said 
grants or either of them being at the same tim» claimed to have origiDated 
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antecedent to such settlement of jurisdiction, shall, on the petition of either 
par^ to the congress of the United States, be finally determined as near as 
may be in the same manner as is before prescrilied for deciding disputes 
respecting territorial jurisdiction between dijSerent states. 

The United States in congress assembled shall also have the sole and 
exclusive right and power of regulating the alloy and value of coin sU'uck 
by their own authority, or by tliat of the respective states — fixing the stand- 
ard of weights and measures tliroughout the United Stales — regulating (he 
trade and managing all affairs with tlie Indians, not members of any of the 
states, provided that the legislative right of any state within its own limits 
be not infringed or violated— establishing and regulating iiost-offices from one 
state to another, throughout all the United States, and exacting such postage 
cm the papeis passing through the same as may be requisite to defray the 
expenses of the said office-appointing all officers of the land forces, in 
the service of the United States, excepting regimental officers — appointing 
all the officers of the naval forces, and commissioning all officers whatever 
in the service of the United States — making rules for the government 
and regulation of the said land and naval forces, and directing their oper- 
ations. 

The United States in congress assembled shall have authority to appoint a 
(sommittee to sit in the recess of congress, to be denominated ^ a committee 
of the states," and to consist of one delegate from each state ; and to ap- 
point such other committees and civil officers as may be necessary for man- 
aging the general affiiirs of the United States under their direction — to 
appoint one of their number to preside, provided that no person be allowed 
to serve in the office of president more than one year in any term of three 
years ; to ascertain the necessary sums of money to be rais(;d for the service 
of the United States, and to appropriate and apply the same tor defraying 
the public expenses — to borrow money, or emit bills on tlie credit of the 
United States, transmitting every half year to the respective states an account 
of the sums of money so borrowed or emitted — to build and equip a navy — 
to agree upon the number of land forces, ^md to make requisitions flom 
each state for its quota, in proportion to the number of white inhabitants in 
such state ; which requisitions shall be binding, and thereupon the legisla- 
ture of each state shall appoint the regimental officers, raise the men, and 
clothe, arm, and equip them in a soldier-like manner, at the expense of the 
United States ; and the officers and men so clothed, ai^med, and equipped, 
shall march to the place appointed, and within the time agreed on by the 
United States in congress assembled : but if the United States in congress 
assembled shall, on consideration of circumstances, judge proper that any 
state should not raise men, or should raise a smaller number than its quota, 
and that any other state should raise a greater number of men than the 
quota thereof, such extra number shall be raised, officered, clothed, armed, 
and equipped in the same maimer as tlie quota of such state,, unless the 
legislature of such state shall judge that such extra number cannot be safely 
spared out of the same, in which case they shall raise, officer, clothe, arm, and 
equip jBS many of such extra number as they judge can be safely spared. 
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And tlie officors and'men so clothed, armed, and equipped, shall march to the 
place appointed, and witliiii the time agreed on by the United States in 
congress assenil)]e<J. 

Tlio United States in congress assembled shall never engage in a war, nor 
grant letters of marque and reprisal in time of peace, nor enter into any 
treaties or alliances, nor coin money, nor regidate tlie value thereof^ nor 
ascertain the sums and expenses necessary for the defence and welfare of 
the United States or any of them, nor emit bills, nor borrow money on the 
credit of the United States, nor appropriate money, nor agree upon the 
numlier of vessels of war, to be built or purchased, or the number of land 
or sea forces to be raised, nor appoint a commander in chief of the army 
or navy, unless nine states assent to the same : nor shall a question on any 
other point, except for adjourning from day to day, be determined, unless by 
the votes of a majority of tlie United States in congress assembled. 

The congress of the United States shall have power to adjourn to any time 
within the year, and to any place within the United States, so that no period 
of adjournment be for a longer duration than the space of six months ; and 
shall publish the journal of their proceedings monthly, except such parts 
tliereof relating to treaties, alliances, or military operations, as in their judg- 
ment require secrecy ; and the yeas and nays of the delegates of each state 
on any question shall be entered on the journal, when it is desired by any 
delegate ; and the delegates of a state, or any of them, at his or their re- 
quest, shall be furnished with a transcq>it of the said journal, except such 
parts as arc above excepted, to lay before the legislatures of the several 
states. 

Art. X. The committee of the states, or any nine of them, shall be 
authorized to execute, in the recess of congress, such of the powers of con- 
gress as the United States in congress assembled, by the consent of nine 
states, shall from time to time think expedient to vest them with ; provided 
that no power be delegated to the said committee, for the exercise of which, 
by the articles of confederation, the voice of nine states in the congress of 
the United States assembled is requisite. 

Art. XI. Canada acceding to this confederation, and joining in the 
measures of the United States, shall be admitted into, and entitled to all the 
advantages of this union : but no other colony shall be admitted into the 
same, unless such admission be agreed to by riine states. 

Art. XII. All bills of credit emitted, moneys borrowed, and debts con- 
tracted by, or under the authority of congress, before the assembling of the 
United States, in pursuance of the present confederation, shall be deemed 
and considered as a charge against the United States, for payment and 
satisfaction whereof, the said United States, and the public faith are hereby 
solemnly pledged. 

Art. XII. Every state shall abide by the determinations of the United 
States in congress assembled, on all questions which by this confederation 
are submitted to them. And the articles of this confederation shall be invi- 
olably observed by every state, and the union shall be perpetual ; nor shall any 
ahenition at any time hereafter be made in any of them, unleoBtRicfa ahent- 
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tioii be agreed to by a congress of die United States, and be afterwards ition- 
firmed by the legislatures of every state. 

And whereas it hath pleased the great Gk>vemor of the world to incline 
the hearts of the legislatures we respectively represent in congress, to ap- 
prove of, and to authorize us to ratify the said articles of confederation and 
perpetual union : Know te, that we, the undersigned delegates, by virtue of 
the power and authority to us given for that purpose, do by these presents^ 
in the name and behalf of our respective constituents, fully and entirely 
ratify and confirm each and every of the said articles of confederation and 
perftetual union, and all and singular the matters and things therein contain- 
ed : and we do further solcmny plight and engage the fiiith of our respective 
constituents, that they shall abide by the determinations of the United States 
in congress assembled, on all questions, which by the said confederation are 
submitted to them ; and that the articles thereof shall be inviolably observed 
by the states we respectively represent, and that the union shall be perpet* 
ual. 

In Vpitness whereof, we have hereunto set our hands in congress. Done 
at Philadelphia in the state of Pennsylvania the ninth day of July in the yewt 
of our Lord one thousand seven hundred and seventy-eight, and in the third 
year of the independence of America. 
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Mr, Madison to Mr, IngersoU. 

Montpdierj June 25, 1831.. 

Dear Sir: — I have received your friendly letter of the 18th instant. The 
few lines which answered your former one, of the 2l8t of January last, were 
written in haste and in bad health : but they expressed, though without the 
attention in some respects due to the occasion, a dissent from the views of the 
President, as to a Bank of the United States, and a substitute for it; to which 
I cannot but adhere. The objections to the latter have appeared to me to 
preponderate greatly over the advantages expected from it, and the constitu- 
tionality of the former I still regard as sustained by the considerations to 
which I yielded in giving my assent to the existing bank. 

The charge of inconsistency between my objection to the constitutionali- 
ty of such a bank in 1791, and my assent in 1817, turns on the question, how 
far legislative precedents, expounding the con>titution; ought to guide suc- 
ceeding legislatures, and to overrule individual opinions. 

Some obscurity has been thrown over the question, by confounding it with 
the respect due from one legislature to laws passed by preceding legislatures; 
But the two cases are essentially different A constitution being derived from 
a auperior authority, is to be expounded and obeyed, not controlled or varied, 
by the subordinate authority of a legislature. A law, on the other hand^ 
resting on no higher authority than that possessed by every successive legis- 
httu6i its estpediency at well as its meaning is within the scope of the laetaf. 
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al states, shall eall a eonvention for proposing amendments, 
which in either case shall be valid to all intents and purposes, 
as parts of the constitution, when ratiBed bj the legislatures of 
three fourths of the several states, or by conventions in three 
fourths thereof as the one or the other mode shall be proposed 
by congress." There remains one restriction in respect to 
amendments, ^^ that no state shall, without its consent be de- 
|>rived of its equal suffrage in the senate." ^ 

III virtue of the power vested in congress and the powers re- 
aerved to the states and the people by this article several im- 
portant amendments to the constitution have been adopted ; and 
we have reason to believe, that whatever shall be found deficient 
JH principle will be added ; whatever shall be found dangerous 
to the rights of the people or the states or impracticable in ope- 
ration will be retrenched and corrected. The wisdom that 
formed it, aided ^and matured by experience, may improve its 
principles and extend its provisions in accordance with the pro- 
gress of social improvements, and carry it to a greater degree of 
perfection than any thing yet known in government. 

Let us not then rashly, or from the pride of a prophetic spirit, 
conclude that this beautiful system, is, with the craggy empires 
of antiquity, or the ill constructed governments of former times, 
destined to inevitable, and perhaps speedy dissolution ; or that 
it must in time, through the degeneracy of the people, — and a 
corruption of its principles, of necessity, give place to a system 
of remediless tyranny and oppression. Let us rather, while we 
entertain a rational hope that it may endure as long as the suc- 
cessive generations of men, attend with the calmness of philoso- 
phy to the enjoyment of its blessings and the improvement of 
its principles. To an ardent wish for its perpetual duration let 
us add the only means of securing it ; let us endeavor to diffuse 
extensively the principles of useful knowledge, and to impress, 
on the minds of the rising generation, the sentiments of lib- 
eral virtue and genuine patriotism. 
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ArHcles of confederation and perpetual union between the states of J^ew Hanqf' 
■ stare, Massachusetts Bay, Rhode Island and Providence Plantations, Connecti- 
cut, J^ew York, JSTew Jersey, Pennsylvania^ Delaware, Maryland, Virginia, 
NbrOt Carolina, South Cccrolina, and Georgia, 

Article I. The style of this confederacy shall be " The United States 
of America." 

Am*. II. Each state retains its sovereignty, freedom, and independence, 
and every power, jurisdiction, and rigiit, which is not by this confederation 
expressly delegated lo the United States in congress assembled. 

Art. in. The said states hereby severally enter into a firm league of 
fHendship with each other, for their common defence, the security of their 
liberties, and their mutual and general welfare ; binding themselves to assist 
ebch other, against all force offered to, or attacks made upon them, or any of 
them, on account of religion, sovereignty, trade, or any other pretence 
whatever. 

Art. IV. The better to secure and ])erpetuate mutual friendship and 
intercourse among the people of the different states in this union, the free 
inhabitants of each of these states, paupers, vagabonds, and fugitives fh)m 
justice excepted, shall be entitled to all privileges and immunities of free 
citizens in the several states ; and the people of each state shall have fi^ 
ingress and egress to and from any other state, and shall cnjdy therein all 
Uie privileges of trade and commerce, subject to the same duties, impositions, 
and restrictions as the inhabitants thereof respectively, provided that such 
restrictions shall not extend so far as to prevent the removal of property 
imported into any state, to any other state of which the owner is an in- 
habitant ; provided also that no imposition, duties, or restriction shall be laid 
by any state, on the property of the United States, or either of them. 

If any person guilty of, or charged with treason, felony, or bther high 
misdemeanor in any state, shall flee from justice, and be found iii any of the 
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letters of marque and reprisal in times of peaee— «ppoiBting comts for tb^ 
trial of piracies and felonies committed on the high seas— «nd estalAsfaing 
courts for receiFing and determining finally appeals in all cases of capture^ 
provided tliat no member of congress shall be appointed a judge of any of 
the said courts. 

The United States in congress assembled shall also be the last lesoit oo 
appeal in all disputes and differences now subosting, or that hereaitor may 
arise between two or more states, concerning boundary, jurisdiction , or any 
other cause whatever; which authority shall always be exerased in the 
manner follo^'ing. Whenever the legislative or executive authority, or 
lawful agent of any state in controversy with another, shall jureBeat a peti- 
tion to congress stating the matter in question, and praying for a hearings 
nonce thereof shall be given by order of congress to the legislative or execu- 
tive authority of the other state in controversy, and a day assigned lor the 
appearance of the parties by their lawful agents, who shall then be directed 
to appoint, by joint consent, commissioners or judges to constitute a court 
for hearing and determining the matter in question : but if they oannot agree 
congress shall name three persons out of each of the United States^ and 
from Uie list of such persons each party shall alternately strike out one, the 
petitioners beginning, until die number shall be reduced to thirteen ; and 
from that number not less than seven nor more than nine names, as congress 
shall direct, shall in the presence of congress be drawn out by lot, and the 
persons whose names shall be so drawn, or any tive of them, shall be com- 
niisKioncrd or jud{.es to hear and finally determine the controversy, so 
always as a major part of the judges who shall hear the cause shall agree 
in the determinatiun : and if either party shall neglect to attend at the day 
appointed, without showing reasons which congress shall judge sufficient, 
or being present shall refuse to strike, the congress shaU proceed to nominate 
three persons out of each state, and the secretary of congress shall strike in 
behalf of such |Hirty absent or refusing ; and the judgment and sentence of 
the court tu be apfiointed, in the manner before prescribed, shall be final and 
conclusive ; and if any of the parties shall refuse to submit to the authority 
of such court, or to appear or defend their claim or cause, the court riiatt 
Bevertlielesa proceed to pronounce sentence, or judgment, which ahaU in 
like maimer be final and decisive ; the judgment or sentence and other pro- 
ceedings being in either case transmitted to congress, and lodged among the 
acts of congress, for the security of the parties concerned : provided that 
every conunissiouer. before he sits in juJgment, shall take an oath, to be 
administered by one of the judges of the Supreme or superior Court of the 
state, where the cause shall be tried, **weU and tndy to hear cmd ddermme &e 
matter in question^ accordinff to the best of his judgmienlt withovt favoTy ag^ 
tion, or hope of reward^ provided also that no state shall be deprived of 
territory for the benefit of the United States. 

All controversies concerning the private right of soil, claimed under differ- 
ent grants of two or more states, whose jurisdictions, as tiiey may respect 
such lands, and the states which passed such grants, are adjusted, the said 
grants or either of them being at the aams tims daimed to have onigiiialed 
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antecedent to such settlement of jurisdiction, shall, on the petition of either 
par^ to the congress of the United States, be finally determined as near as 
may be in the same manner as is before prescril)ed for deciding disputes 
respecting territorial jurisdiction between dij9*erent states. 

The United States in congress assembled shall also have the sole and 
exclusive right and power of regulating the alloy and value of coin sU'uck 
by their own authority, or by tlmt of the respective states — fixing the stand- 
ard of weights and measures tiiroughout the United Stales — regulating the 
trade and managing all affairs with the Indians, not members of any of the 
states, provided that the legislative right of any state within its own limits 
be not infiinged or violated — establishing and regulating post-offices from one 
state to another, throughout all the United States, and exacting such postage 
cm the papeis ^passing through the same as may be requisite to defray tb^ 
expenses of the said office — appointing all officers of the land forces, in 
the service of the United States, excepting regimental officers — appointing 
all the officers of the naval forces, and commissioning all officers whatever 
in the service of the United States — making rules for the government 
and regulation of the said land and naval forces, and directing their oper- 
ations. 

The United States in congress assembled shall have authority to appoint a 
committee to sit in the recess of congress, to be denominated ^ a committee 
of the states," and to consist of one delegate from each state ; and to ap- 
point such other committees and civil officers as may be necessary for man- 
aging the general affiiirs of the United States under their direction — to 
appoint one of their number to preside, provided that no person be allowed 
to serve in the office of president more than one year in any term of three 
years ; to ascertain the necessary sums of money to be raised ibr the service 
of the United States, and to appropriate and apply the same tor defraying 
the public expenses — ^to borrow money, or emit bills on tlie credit of the 
United States, transmitting every half year to the respective states an account 
of the sums of money so borrowed or emitted — to build and equip a navy — 
to agree upon the number of land forces, ^md to make requisitions fiom 
each state for its quota, in proportion to the number of white inhabitants in 
such state ; which requisitions shall be binding, and thereupon the legisla- 
ture of each state shall appoint the regimental officers, raise the men, and 
clothe, ann, and equip them in a soldier-like maimer, at the expense of the 
United States ; and the officers and men so clothed, ai*med, and equipped, 
shall march to the place appointed, and within the time agreed on by the 
United States in congress assembled : but if the United States in congress 
assembled shall, on consideration of circumstances, judge proper that any 
state should not raise men, or sliould raise a smaller number than its quota, 
and that any other state should raise a greater number of men than the 
quota thereof, such extra number shall be raised, officered, clothed, armed, 
and equipped in the same maimer as tlie quota of such state,. unless the 
legislature of such state shall judge that such extra number cannot be safely 
spared out of the same, in which case they shall raise, officer, clothe, arm, and 
equip SB znany of such extra number as they judge can be safely spared. 
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And the officers and'men so clothed, armed, and equipped, shall march to the 
place appointed, and witliin the time agreed on by the United States in 
congress assenjL)]e<J. 

The United States in congress assembled shall never engage in a war, nor 
grant letters of marque and reprisal in time of peace, nor enter into any 
treaties or alliances, nor coin money, nor regulate the value thereof, nor 
ascertain the sums and expenses necessary for the defence and welfare of 
the United States or any of tliem, nor emit bills, nor borrow money on the 
credit of the United States, nor appropriate money, nor agree upon the 
numlior of vessels of war, to be built or purchased, or the number of land 
or sea forces to be raised, nor appoint a commander in chief of the army 
or navy, unless nine states assent to the same : nor shall a question on any 
other point, except for adjourning from day to day, be determined, unless by 
the votes of a majority of the United States in congress assembled. 

The congress of the United States shall have power to adjourn to any time 
within the year, and to any place within the United States, so that no period 
of adjournment be for a longer duration than the space of six months ; and 
shall publish the journal of their proceedings monthly, except such parts 
tliereof relating to treaties, alliances, or military operations, as in their judg- 
ment require secrecy ; and the yeas and nays of the delegates of each state 
on any question shall be entered on the journal, when it is desired by any 
delegate; and the delegates of a state, or any of them, at his or their re- 
quest, shall be furnish(3(l with a transcqnt of the said journal, except such 
parts as arc above excepted, to lay before the legislatures of the several 
states. 

Art. X. The committee of the states, or any nine of them, shall be 
authorized to cxc^cute, in the recess of congress, such of the j>owers of con- 
gress as the United States in congress assembled, by the consent of nine 
states, shall fi*om time to time think expedient to vest them with ; provided 
that no power be delegated to the said committee, for the exercise of which, 
by the articles of confederation, the voice of nine states in the congress of 
the United States assembled is requisite. 

Art. XI. Canada acceding to this confederation, and joining in the 
measures of the United States, shall be admitted into, and entitled to all the 
advantages of this union : but no other colony shall be admitted into the 
same, unless such admission be agreed to by nine states. 

Art. XII. All bills of credit emitted, moneys borrowed, and debts con- 
tracted by, or under the authority of congress, before the assembling of the 
United States, in pursuance of the present confederation, shall be deemed 
and considered as a charge against the United States, fbr payment and 
satisfaction whereof, the said United States, and the public faith are hereby 
solemnly pledged. 

Art. XII. Every state shall abide by the determinations of the United 
States in congress assembled, on all questions which by this confederation 
are submitted to them. And the articles of this confederation shall be invi- 
olablv observed by every state, and the union shall be perpetual ; nor shall any 
altefation at any time hereafter be made in any of themj unleoB-midhahen:* 
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tioii be agreed to by a coogress of (iie United States, and be afterwards don- 
firmed by the legidatiiree of erery state. 

And whereas it hath pleased the great Qoyemor of the world to incline 
the hearts of the legislatures we respectively represent in congress, to. ap- 
prove of, and to authorize us to ratify the said articles of confederation and 
perpetual union : Know ts, that we, the undersigned delegates, by virtue of 
the power and authority to us given for that purpose, do by these presents^ 
in the name and behalf of our respective constituents, fully and entirely 
ratify and confirm each and every of the said articles of confederation and 
perf>etual union, and all and singular the matters and things therein contain- 
ed : and we do further solemny plight and engage the fiiith of our respective 
constituents, that they shall aUde by the determinations (^ the United States 
in congress assembled, on all questions, which by the said confederation are 
submitted to them ; and that the articles thereof shall be inviolably observed 
by the states we respectively represent, and that the union shall be perpet* 
ual. 

In witness whereof, we have hereunto set our hands in congress. Done 
at Philadelphia in the state of Pennsylvania the ninth day of July in the jetat 
of our Lord one thousand seven hundred and seventy-eight, and in the third 
ye.ar of the independence of Americ€u 
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Mr, Madison to Mr. IngersoU. 

MorUpdier, June 25, 1831* 

Dear Sir: — I have received your friendly letter of the 18th instant. The 
few lines which answered your former one, of the 2l8t of January last, were 
written in haste and in bad health : but they expressed, though without the 
attention in some respects due to the occasion, a dissent from the views of the 
President, as to a Bank of the United States, and a substitute for it ; to which 
I cannot but adhere. The objections to the latter have appeared to me to 
preponderate greatly over the advantages expected from it, and the constitu- 
tionality of the former I still regard as sustained by the considerations to 
which I yielded in giving my assent to the existing bank. 

The charge of inconsistency between my objection to the constitutionali« 
ty of such a bank in 1791, and my assent in 1817, turns on the question, how 
far legislative precedents, expounding the con^titution, ought to guide suc- 
ceeding legislatures, and to overrule individual opinions. 

Some obscurity has been thrown over the question, by confounding it with 
the respect due from one legislature to laws passed by preceding legislaturss^ 
But the two cases are essentially different A constitution being derived from 
a superior authority, is to be expounded and obeyed, not controlled or varied, 
by the subordinate authority of a legislature. A law, on the other hand, 
resting on no higher authority than that possessed by every successive legis- 
iauire, its expediency as well as its meaning is within the scope of the laMf. 



I 



SIO 

- The case in quesdon has its analogy in the oUifpatioii anring firom judicial 
ezposions of the law on succeeding judges ; the constitution being a law to 
the legislator, as a law is a rule of decision to a judge. 

AnJ why are judicial precedents, when formed on due discussion and 
eonsideration, and deliberately sanctioned by reviews and repetitions, regard- 
ed as of binding influence, or rather oi authoritative iorce, in setthng the 
meaning of a law ? It must be answered, 1st. Because it is a reasonable 
and establiBhed axiom, that the good of society requires, that the rules of 
eonduct of its members should be certain and known, which would not be 
the case if any judge, disregarding the decisions of his predecessors, sliouid 
vary the rule of law according to his invividual interpretation of it. Misera 
eat servitus ubi jus est aut vagum aut incognitum. 2d. Because an exposi- 
tion of the law, publicly made, and repeatedly confirmed by the constituted 
authority, carries with it by fair inference tlie sanction of those who, having 
made the law through their legislative organ, appear, under such circuufc- 
atances, to have determined its meaning through their judiciary organ. 

Can it be of less consequence that the meaning of a constitution should 
be fixed and known, than that the meaning of a Jaw should be so ? Can, 
uideed, a law be fixed in its meaning and operation, unless the constitution 
be so? On the contrary, if a particular legislature, differing in the construc- 
tion of the constitution from a series of preceding constructions, proceed to 
act on that difference, they not only introduce uncertainty and instability in 
the constitution, but in the laws themselves ; inasmuch as all laws preced- 
ing the new construction and inconsistent with it are not only annulled for 
the future, but virtually pronounced nullities from tlie beginning. 

But it is said that the legislator, having sworn to support the constitution, 
must support it in his own construction of it, however different from that 
put on it by his predecessors, or whatever l)e the consequences of the con- 
struction. And is not the judge under the same oath to support the law ? yet 
has it ever been supposed that he was required, or at liberty to disregard all 
precedents, however solemnly repeated and regularly observed ; and, by giv- 
ing effect to his own alxstract and individual opinions, to disturb the established 
course of practice in the business of the community ? Has the wisest and 
most conscientious judges ever scrupled to acquiesce in decisions in which 
he has been overruled by the mature opinions of the majority of his col> 
leagues, and subsequently to conform himself thereto, as to authoritative ex- 
positions of the law ? And is it not reasonable that the same view of the 
official oath should be taken by a legislator, acting under the constitution, 
which is his guide as is taken by a judge, acting under tlie law, which is his? 

There is in fact, and in common understanding, a necessity of regarding a 
course of practice, as above characterized, in the light of a legal rule of iuter- 
pretiug a law : and there is a hke necessity of considering it a constitutional 
rule of interpreting a constitution. 

That there may be extraordinary and peculiar circumstances controUing 
the rule in both cases, ma/ be admitted : but with such exceptions, the rule 
will force itself upon the practical judgment of the most ardent theorist, fie 
will find it imposmble to adhere to, and act ofiicially upouy his wditaiy Ojpiii- 
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ions as to the meaning of the. law or constitution, in opposition to a construc- 
tion reduced to practice, during a reasonable period of time : more especially 
where no prospect existed of a change of construction by the public or its 
agents. And if a reasonable period of time, marked with the usual sanc- 
tions, would not bar the individual prerogative, there could be no limitation 
to its exercise, although the danger of error must increase with the increas- 
ing oblivion of explanatory circumstances, and with the continual changes of 
the import of words and phrases. 

Let it then be left to the decision of every intelligent and candid jadge, 
which, on the whole, is most to be relied on for the true and safe construc- 
tion of a constitution — ^that which has the uniform sanction of successive 
legislative bodies through a period of years, and under the varied ascendency 
of parties; or that which depends upon the opinions of every new legislature, 
heated as it may be by the spirit of party, eager in the pursuit of some favor- 
ite object, or led astray by the eloquence and address of popular statesmen, 
themselves, perhaps, under the influence of the same misleading causes. 

It was in confonnity with the view here taken, of tlie respect due to de- 
liberate and i-eiterated precedents, that the Bank of the United States^ 
though on the original question held to be unconstitutional, received the 
executive signature in the year 1817. The act originally establishing a 
bank had undei'gone ample discussions in its passage through the several 
branches of the government. It had been carried into execution through- 
out a period of twenty years with annual legislative recognitions ; in one 
instance indeed, with a positive ramification of it into a new state ; and 
with the entire acquiescence of all the local authorities, as well as of the 
nation at large ; to all oi which may be added, a decreasing prospect of any 
change in tlie public opinion adverse to the constitutionality of such an insti- 
tution. A veto from the executive under these circumstances, with an 
admission of the expediency and almost necessity of the measure, would 
have been a defiance of all the obligations derived from a course of prece- 
dents amounting to the requisite evidence of the national judgment and 
intention. 

It has been contended that the authority of precedents was in that case 
invalidated by the consideration that they proved only a respect for the stip- 
ulated duration of the bank, with a toleration of it until the law should ex- 
pire, and by the casting vote given in the senate by the Vice-President in 
the year 1811, against a bill for establishing a national bank, the vote being 
expressly given on the ground of unconstitutionahty. But if the law itself 
was unconstitutional, the stipulation ^vas void, and could not be constitution- 
ally fulfilled or tolerated. And as to the negative of tlie senate by the cast- 
ing vote of the presiding officer, it is a fact well understood at the time, 
tliat it resulted not from an equality of opinions in tliat assembly on the 
power of congress to establish a bank, but from a junction of those who 
admitted the power, bdt disapproved the plan, with those who denied the 
power. On a simple question of constitutionality, there was a decided ma- 
jority in favor of it JAMES MADISON* 
Mb. IrfQEasout. . 
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Deak Sn: — Your fate fetter mniod* me oif oar coBfetattiiMi «■ eke #:•»- 
•Otiitionahtj of the power in coo^reaB to imfwee a tuiff isr the criTPigi 
m^nt »f nrnntifagtuna ; and of roy promiK to dutidi die gxoaadi of the 
eonii<I^Dt opinioo I bad expressed, that it wis mtnnmg the powers vcsKed ■ 
that brjriy. | had not fiMirotten my promiBe, and had evea hi giw tbe Hfdt 
of fbtfillinir it ; hot firequent intcrrupoon from odier rnnwrij being fottowcd 
by biltioiM ifw!itpoflitk», I hare not been able aooiK^r to comply with jour 
leqoesL. The aafajoioed riew of the oubyect might hare been 
expanded, but I kaire that improireaiefit to your owb 
searehes. 

The coDstimtioo r«flis in coogrefli^ ezprearty, **' the power to isy aad eei- 
lect taxes, duties, imposes^ and excises f and ** the power to icguhite cnde." 

That the Ibrmer power, if not particuiariy expresaed, would hanre beea 
mrluded in the latter as one of the objects of a general power to icgalsle 
trade, is not necessarily impugned by its being so expreseed. Ftxamfites cf 
this iort cannot sometimes be easily aroided, and are to be seen efaewheie 
in the constitution. 1 bus the power ^ to define and punish ofi aut e s sgnoit 
the law of nations," includes the power, afterwards particuiariy exprcmed, 
* to make rules concerning captures, dec. from oflfending neutial&." 80 also 
a pcwvr **to coin money" wonki doubtless include that of ** leguladng ib 
▼alue," had not the latter power been expressly inserted. The term tBxe& if 
standing alantj would certainly ba^e included duties^ imposts^ and excises. 
In another clause it is said, ^ no tax or duties shall be laid on exports^ iccJ* 
Men: the two temi3 are used as synonymoos^ And in another cfause, where 
it is said, "' no state shall lay any imposts or duties, dec," the tcmos iifypngtn 
uid duties are synonymous. Pleonasms, tautologies^ and the prauuscooos 
lue of tenns and phrases, ditiforing in tlieir shads of meaning, (always to be 
expoijnd(.*d with relcreiice to the context, and under the control of tbo gene- 
ral character and manifest scope of the instrument in which they are feond), 
are to 1k; ascribed, sometimes to the purpose of greater cantioii — somctinies 
to the imperfections of language, an^f sometimes to tlie imperfection of man 
himself. In this riew of the subject, it was quite natural, however certainlj 
the general power to regulate trade might include a power to impose duties 
on it, not to omit it in a clause enumerating the several modes of rerenoe 
authorized by the constitution. In a few cases could the **ex majori can- 
tela" occur with more claim to respect. 

Nor can it be inferred, that a )M>wer to regulate trade does not inTolve a 
power to tax it, from a distinction made in the original controTeisy with 
Great Britain, between a power to regulate trade with the colonies^ and a 
power to tax them. A power to regulate trade between different parts of 
the empire, was confessedly ntetssary ; and was admitted to lie, as fiir tf 
that was the case, in the British parliament ; the taxing part being fit tb0 
nme time denied to the periianiBnty and niwcrtod to be mini— lilji inbeient 
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in the colonial legislatures, as sufficient, and the only safe depositories of the 
power. So difficult was it, nevertheless, to maintain the distinction in prac- 
tice, that the ingredient of revenue was occasionally overlooked or disregard- 
ed in the British regulations, as in the duty on sugar and molasses imported 
into the colonies. And it was fortunate that the attempt at an internal and 
direct tax, in the case of the stamp act, produced a radical examination of 
the subject before a regulation of trade with a view to revenue had grown 
into an established authority. One thing at least is certain, that the main 
and admitted object of the parliamentary regulations of trade with the colo- 
nies, was the encouragement of manufacturts in Great Britain. 

But the present question is unconnected with the former relation between 
Great Britain and her colonies, which were of a peculiar, a complicated, and, 
in several respects, of an undefined character. It is a simple question under 
the constitution of the United States, whether " the power to regulate trade 
with foreign nations" as a distinct and substantive item in the enumerated 
powers, embraces the object of encouraging by duties, restrictions and pro- 
hibitions, the manufactures and products of the country ? And the affirma- 
tive must be inferred from the following considerations : 

1. The meaning of the phrase " to regulate trade," must be sought in the 
general use of it ; in other words, in the objects to which the power was gen- 
erally understood to be applicable, when the phrase was inserted in the con- 
stitution. 

2. The power has been understood and used by all commercial and manu- 
facturing nationS; as embracing the objects of encouraging manufactures. It 
is believed that not a single exception can be named. 

3. This has been particularly the case with Great Britain, whose commer- 
cial vocabulary is the parent of ours. A primary object of her commercial 
regidations is well known to have been the protection and encouragement 
of her manufactures. 

4. Such was understood to be a proper use of the power by the states 
most prepared for manufacturing industry, whilst retaining the power over 
their foreign trade. 

5. Such a use of the power, by congress, accords with the intention and 
expectation of the states, in transferring the power over trade from them- 
selves to the government of the United States. This was emphatically the 
case in the eastern, the more manufacturing members of the confederacy. 
Hear the language in the convention of Massachusetts. 

By M. Dawes, an advocate for the constitution, it was observed, " our 
manufactures are another great subject which has received no encourage- 
ment by national duties of foreign manufactures, and they never can by any 
authority in the old confederation." Again, " if we wish to encourage our 
cum manvfadures, to preserve our own commerce, to raise the value of our 
own lands, we must give congress the power in question." 

By Mr. Widgery, an opponent: '* all we hear is, that the merchant and 

former will flourish, and that the mechanic and tradesman are to make their 

fortunes directly, if the constitution goes down." 

T%e conTefldon of MaasacbuBettB was the only one in New England whose 
40 
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debates hare been preserved. But it cannot be doubted that the sentiment 
there expressed ^-as common to the other states in that quarter, more espe- 
cially to Connecticut and Rhode Island, the most thickly peopled of all the 
states, and having of course their thoughts most turned to the subject oi 
manufactures. A like inference may be confidently applied to New Jersey, 
whose debates in convention have not been preserved. In the populous and 
manufacturing state of Pennsylvania, a partial account only of the debates 
having been pulilislied, nothing certain is known of what had passed in her 
convention on this |K)int. But ample evidence may be found elsewhere, 
that regulations of trade, for the encouragement of manufactures, ivere con- 
ndered as within the power to be granted to the new congress, as well as 
within the scope of the national policy. Of the states south of Pennsylvania, 
the only two in whose conventions the debates have been preserved are Vir- 
ginia and North Carolina, and from these no adverse inferences can be 
drawn. Nor is there the slightest indication that either of the two states &f- 
thest south, whose del>atcs in convention, if preserved, have not been made 
public, viewed the encouragement of manufactures, as not within the gen- 
eral power over trade to be transferred to the government of the United 
States. 

G. If congress have not the ]»ower, it is annihilated for the nation ; a policy 
without example in any ot*HT nation, and not within the reason of the soli- 
tar}* one in our own. The example alliuhnl to, is the prohibition of a tax on 
exports, which n-sulting from the apparent impossibility of raising, in that 
mode, a revenue from the states pro|>ortioned to the ability to pwiy it — the 
ability of some hfing derived, in a jTreat measure, not from their exports, but 
from their fisheries, from their freights antl from commerce at large, in some 
of its bnuiches altogether extenial to the United States ; the profits from all 
which, being invisihle antl intangible, would esca]>ea tax on exports. A tax 
on imports, on the other liaml. l>eing a tax on consumption, which is in pro- 
portion to the ability of Uie consumer whencesoever derived, was free from 
that inequality. 

7. If revenue l>c the sole object of a legitimate impost, and the encourage- 
ment of domestic articles be not wthin the jKiwer of regulating trade, it would 
follow that no monopolizing or unequal regulations of foreign nations could 
lye counteracted ; that neither the staple articles of subsistence, nor the es- 
sential implements for the public safety, could, under any circumstances, be 
insured or fostered at home, by regulations of commerce, ilie usual and most 
convenient mode of providing for both, and that the American navigation, 
tliough the source of naval defence, of a cheapening competition in carrying 
our valuable and Indky articles to market, and of an independent carriage of 
them during foreign wars, when a foreign navigation might be withdrawn, 
must Ih* at once alKindoncd, or speedily destroyed : it being evident that a 
tonnage duty in fon^ign ports against our vessels, and an exemption from 
such a duty hi our jxtrts. in fa\*or of foreign vessels, must have the inevitable 
effect of l>anisliing ours from the ocean. 

To assmne a |K>wer to ]trotect our navigation, and the cultivation and &b- 
ricfttion of all aitioles reiiuisiie for the paUic aafely, as ioeidttit to the war 
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power, would be a more latitudinary construction of the text of the constitu- 
tiou, than to consider it embraced by the specified power to regulate trade ; 
ft power which has been exercised by all nations for those purposes, and 
which effects those purposes with less of interference with the authority and 
conveniency of the states, than might result from internal and direct modes 
of encouraging the articles, any of which modes would be authorized, as &r 
as deemed ** necessary and proper," by considering the power as an incident- 
al power. 

8. That the encouragement of manufactures was an object of the power 
to regulate trade, is proved by the use made of the power for that object, in 
the first session of the first congress under the constitution ; when among 
the members present were so many who had been members of the federal 
convention which framed the constitution, and of the state conventions which 
ratified it ; each of these classes consisting also of members who had opposed 
and who had espoused the constitution, in its actual form. It does not ap- 
pear from the printed proceedings of congress on that occasion, that the 
power was denied by any of them. And it may be remarked, that members 
of Virginia, in particular, as well of the anti-federal as the federal party, the 
names then distinguishing those whQ had opposed and those who had ap- 
proved the constitution, did not hesitate to propose duties and to suggest even 
prohibitions in favor of several articles of her production. By one a duty 
was proposed on mineral coal, in favor of Virginia coal pits ; by another a 
duty on hemp was proposed, to encourage the growth of that article ; and by 
a third, a prohibition even of foreign beef was suggested, as a measure of 
sound policy. [See Lloyd's debates.] 

A further evidence in suppoit of the constitutional power to protect and 
foster manufactures by regulations of trade, an evidence that ought, of itself 
tx) settle the question, is the uniform and practical sanction given to the pow- 
er, by the general government, for nearly forty yeare ; with a concurrence or 
acquiescence of every state government, throughout the same period ; and, 
it may be added, through all the vicissitudes of party which marked the pe- 
riod. No novel construction, however ingeniously devised, or however re- 
spectable and patriotic its patrons, can withstand the weight of such authorities, 
or the unbroken current of so prolonged and universal a practice. And well 
it is that this cannot be done, without the intervention of the same authority 
which made the constitution. If it could be so done, there would be an end 
to that stability in government and in laws, which is essential to good gov- 
ernment and good laws, a stability, the want of which is the imputation which 
has at all times been levelled against republicanism, with most efiect, by its 
most dexterous adversaries. The imputation ought never therefore, to be 
countenanced by innovating constructions without any plea of a precipitancy 
or a paucity of the «onstructive precedents they oppose, without any appeal 
to material facts newly brought to light ; and without any claim to a better 
knowledge of the original evils and inconveniences, for which remedies were 
needed, the very best keys to the true object and meaning of all laws and 
constitutions. 

And may it not be fiiirly left to the unbiaised judgment of all men of ezpe- 
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lience ami of intelligence, to decide, which is most to be relied on for a sound 
and safe test of the meaniDg of a constitution, a uniform interpretation by all 
the successive authorities under it, commencing with its birth, and continued 
for a long period, through the varied state of political contests; or the ogin* 
ion of every new legislature, heated as it may be by the strife of parties— or 
warped, as often happens, by the eager pursuit of some &vorite object-ror 
carried away, possibly, by the powerful eloquence or captivating address of 
a few popular statesmen, themselves, perhaps, influenced by the same mis- 
leading causes ? If the latter test is to prevail, every new legislative opinion 
might make a new cotistitution, as the foot of every new chancellor would 
make a new standard of measure. 

It is seen with no little surprise, that an attempt has been made, in a highly 
respectable quarter, and at length reduced to a resolution, formally proposed 
in congress, to substitute for the power of congress to regulate trade so as to 
encourage manufactures, a power in the several states to do so, with the con* 
sent of that body ; and this expedient is derived from a clause in the tenth 
section of article first of the constitution, which says : " no state shall vdthoot 
the consent of congress, lay any imposts or duties on imports or ezport% 
except what may be absolutely necessary for executing its inspection laws; 
and the net produce of all duties, and imposts laid by any state on imports 
and exports, shall be for the use of the tieasury of the United States ; and 
all such laws shall be subject to the revision and control of the congress." 

To say nothing on the clear indications in the journal of the convention 
of 1787 that the clause was intended merely to provide for expenses incurred 
by particular states, in their inspection laws, and in such improvements as 
they might choose to make in their harbors and rivers, with the sanction of 
congress— objects to which the reserved power has been applied in several 
instances, at the request of Virginia and Georgia — ^how could it ever be ima- 
gined that any state would wish to tax its own trade for the encouragement 
of manufactures, if jiossessed of the authority, or could, in &ct do so, if wish- 
ing it ? 

A tax on imports would be a tax on its own consumption ; and the net 
proceeds going, according to the clause, not into its own. treasury, but into 
the treasury of the United States, the state would tax itself separately for the 
equal gain of all other states ; and as far as the manufactures, so encouraged, 
might succeed in ultimately increasing the stock in maricet, and lowering the 
price by competition, this advantage, also, procured at the sole expense of 
the state, would be common to all the others. 

But the very suggestion of such an expedient to any state, would have an 
air of mockery, when its experienced impracticability is taken into view. No 
one, who recollects or recurs to the period when the power over commerce 
was in the individual states, and separate attempts were made to tax, or oth- 
erwise regulate it, need be told that the attempts were not only abortive, but 
by demonstrating the necessity of general uniform regulations, gave the ori- 
ginal impulse to the constitutional reform, which provided for such regulations. 

To refer a state, therefore, to the exercise of a power, as reserved to her by 
the constitution^ the impossibility of exercising which was an inducement to 
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adopt the constitution, is of all remedial devices, the last that ought to be 
brought forward. And ^at renders it the more extraordinary, is, that, as 
the tax on commerce, as &r as it could be separately collected, instead of 
belonging to the treasury of the state, as previous to the constitution, would 
be a tribute to the United States, the state would be in a worse condition, 
after the adoption of the constitution, than before, in reference to an impor- 
tant interest, the improvement of which was a particular object in adopting 
the constitution. 

Were congress to make the proposed declaration of consent to state tariffi 
in &vor of state manufactures, and the permitted attempts did not defeat 
themselves, what would be the situation of states deriving their foreign sup- 
plies through the ports of other states ? It is evident that they might be 
compelled to pay, in their consumption of particular articles imported, a tax 
for the common treasury, not common to all the states, without having any 
manufacture or product of their own, to partake of the contemplated benefit* 

Of the impracticability of separate regulations of trade, and the resulting 
necessity of general regulations, no state was more sensible than Virginia. 
She was accordingly among the most earnest for granting to congress a power 
adequate to the object. On more occasions than one, in the proceedings of 
her legislative councils, it was recited ^ that the relative situation of the states 
had been found, on trial, to require uniformity in their commercial regula« 
tions as the only effectual policy for obtaining in the ports of foreign nations 
a stipulation of privileges reciprocal to those enjoyed by the subjects of such 
nations in the ports of the United States ; for preventing animosities which 
cannot fail to arise among the several states from the interference of partial 
and separate regulations ; and for deriving from commerce such aids to the 
public revenue as it ought to contribute, &c." 

During the delays and discouragements experienced in the attempts to in- 
vest congress with the necessary powers, the state of Virginia made various 
trials of what could be done by her individual laws. She ventured on duties 
and imposts as a source of revenue : resolutions were passed at one time to 
encourage and protect her own navigation and ship building ; and in con- 
sequence of complaints and petitions from Norfolk, Alexandria and other 
places, against the monopolizing navigation laws of Great Britain, particu- 
lai ly in the trade bettoeen the United States and the British West Indies, she 
deliberated, with a purpose controlled only b} the inefficiency of separate 
measures, on the experiment of forcing a reciprocity by prohibitory regula-- 
tions of her own. [See Journal of house of delegates in 1785.] 

The effect of her separate attempts to raise revenue by duties on imports, 
soon appeared in representations from her merchants, that the commerce of 
the state was banished by them into other channels, especially of Maryland, 
where imports were less burdened than in Virginia. [See do. for 1786.] 

Such a tendency of separate regulations was indeed too manifest to escape 
anticipation. Among the projects prompted by the want of federal author- 
ity over commerce was that of a concert first proposed on the part of Mary- 
land for a uniformity of regulations between the two states, and commis- 
sioners were appointed for that purpose. It was perceivedi however, that 
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tbe eoncuirence of Penns^lmiia was as neetamrj to Maiyknd as of Mary- 
land to Virginia, and the coocurrenee of PennayhFama was accordiDgiy in- 
Tited. But Pennsylvania couJd no more concur without New York than 
Maryland without Pennsytyania, nor New York without the concurrence of 
Boston, &c. 

These projects were supreraeded for the uMment by that of the conmi- 
tion at Anapohs in 1786^ and ibrerer by the convention at Philadelphia, m 
1787, and the constitution which was the finit of it. 

There is a passage in Mr. Neekers work on the finances of France which 
afibrds a signal illustration o€ the difficulty of collecting; in contiguoos com- 
munities, hidirect taxes, when not the same in all, by the violent meaaa 
resorted to against smugi^ing from one to another of them. Previous to die 
late revolutionary war in that country, the taxes were of very different ratei 
in the different provinces ; particularly the tax on sah, which was high in the 
interior provinces and low in the maritime ; and the tax on tobacco, whkk 
was very high in general, whilst in some of the provinces the use of die 
article was altogether free. The consequence was, that the standing army 
of patrols against smuggling had swoln to the number of twenty-three thoo- 
sand ; the annual arrest of men, women, and children, engaged in smug- 
gling, to five thousand ^e hundred and fifiy ; and the number annually 
arrested on account of salt and toljacco alone, to seventeen or eighteen hun- 
dred, more tiian three hundred of whom were consigned to the tenible 
punishment of the gallies. 

May it not be regarded as among the providential blessings to these states^ 
that their geographical relations, multiplied as they will be by artificial chan- 
nels of intercourse, give such additional force to the many obligations to 
cherish that union which alone secures their peace, iheir safety, and their 
prosperity ! Apart from the more ob\iotis and awful consequences of their 
entire separation into independent sovereignties, it is worthy of special 
consideration, that, divided from each other as they must he by narrow 
waters and territorial linei* merely, the facility of surreptitious introductions 
of contraband articles, would d».*feat every attempt at revenue in the easy 
and indirect modes o( im|K>st and excise : so that whilst their expenditures 
would be necessarily and vastly increased by their new situation, they 
would, in providing for them, \ye limited to direct taxes on laud or other 
property, to arbitrary assessments on invisible funds, and to the odious tax 
on persons. 

You will observe, that I have confined myself, in what has been said, to 
the constitutionality and expediency of the power in congress to encourage 
domestic products by regulations of commerce. In the exercise of the 
power, they are responsible to their constituents, whose right and duty it is 
in that as in all other cases, to bring their measures to the test of justice and 
of the general good. With great esteem and cordial r^ard, 

Jos. C. Cabell, Esq. JAMES MADISON. 
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Mr, Madison to Mr. CdbeU. 

Montpdier, Od. 30, 1828. 

Dear sir : — In my letter of Sept. 18, 1 stated briefly the grounds on which 
I rested my opinion, that a power to impose duties and restrictions on im- 
ports, with a view to encourage domestic productions, was constitutionally 
lodged in congress. In the observations then made was involved the opinion, 
also, that the povyer was properly there lodged. As this last opinion neces- 
sarily implies that there are cases in which the power may be usefully exer- 
cised by congress, the only body within our political system capable of 
exercising it with eflect, you may think it incumbent on me to point out 
cases of that description. 

I will premise that I concur in the opinion, that, as a general rule, indi- 
viduals ought to be deemed the best judges of the best application of their 
industry and resources. 

I am ready to admit, also, that there is no country in which the applica- 
tion may, with more safety, be left to the intelligence and enterprise of 
individuals, than in the United States. 

Finally, I shall not deny, that in all doubtful cases, it becomes every goy- 
emment to lean rather to a confidence in the judgment of individuals, than 
to interpositions controlling the free exercise of it. 

With all these concessions, I tliink it can be satisfactorily shown, that there 
are exceptions to tlie general rule, now expressed by the phrase, " let us 
alone," forming cases which call for interpositions of the competent authority, 
and which are not inconsistent with the generality of the rule. 

1. The theory of "let us alone" supposes that all nations concur in a per- 
fect freedom of commercial intercourse. Were this the case, they would, 
in a commercial view, be but one nation, as much as the several districts 
composing a particular nation ; and the theory would be as applicable to the 
former as to the latter. But this godlen age of free trade has not yet arrived ; 
nor is there a single nation that has set the example. No nation can, in- 
deed, safely do so, until a reciprocity, at least, be ensured to iL Take for 
proof, the familiar case of the navigation employed on a foreign commerce. 
If a nation, adhering to the rule of never interposing a countervailing pro- 
tection of its vessels, admits foreign vessels into its ports free of duty, whilst 
its own vessels are subject to a duty, in foreign ports, the ruinous effect is so 
obvious, that the warmest advocate for the theory in question must shrink 
from a universal application of it. 

A nation leaving its foreign trade, in all cases, to regulate itself, might soon 
find it regulated by other nations into a subserviency to a foreign inter- 
est. In the interval between the peace of 1783 and the establishment of the 
present constitution of the United States, the want of a ganeral authority to 
regulate trade, is known to have had this consequence. And have not the 
pretensions and policy lately exhibited by Great Britain, given warning of a 
like result, from a renunciation of all countervailing regulations on the part 
of the United States.^ Were she permitted, by conferring on certain portions 
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of her domain the name of colonies, to open fiom these a trade for herael( 
to foreign countries, and to exclude, at the same time, a recipiocal trade to 
such colonies, by foreign countries, the use to be made of the monopoly need 
not be traced. Its character will be placed in a just rehe^ by supposing that 
one of the colonial islands, instead of its present distance, happened tj bein 
tlie \icinity of Great Britain ; or that one of the islands in that vicinity dioakl 
receive the name and be regarded in the light of a colony, with the peculiv 
pri\ileges claimed for colonies. Is it not manifest, that, in this case, the &- 
vored island might be made the sole medium of the conmiercial interoomae 
with foreign nations, and the parent country thence enjoy eveiy g^MM»i»fMt| ad- 
Tantage, as to the terms of it, which would flow fiom an i mr ecy ni cBd tiade 
from her other ports, with other nations ? 

Fortunately, the British claims, however speciously eolored or adroidy 
managed, were repelled at the commencement of our commercial 
an independent people, and at successive epochs under the existing' 
tion both in legislative discussions and in diplomatic negoliatioiiB. The 
claims were repelled on the solid ground that the colonial trade, as a r^gA{^ 
mono|K>ly, was limited to the intercourse beti^'een the parent ooontry and its 
colonies, and between one colony and another ; the whole being, stricdy, ia 
the nature of a coasting trade from one to another port of tlie same natioD ; 
a trade with which no other nation has a ri^t to interfere. It follows, of ne- 
cessity, that the parent countiy, whenever it opens a colonial poit for a direct 
trade to a foreign countir, de|Muts, itself^ from the princi|ile of colonial mo- 
nopoly, and entitles the foreign countzy to the same reciprocity in ereiy n* 
qiect, as in its intercourse with any other ports of the nation. 

This is common sense and common right. It is still more, if more eoold 
be required. It is in confbnnity with the established usage of aD nationa, 
other than Great Britain, which have colonies. Some of those nations are 
knoBH to adhere to the monoiwly of their colonial trade, with all the rigi^ 
and constancy which c'uxrunistances permit. But it is also knowi^, that, when- 
ever, and from whatever cause, it has been found necessary or expedient to 
open their colonial ports to a foreign trade, the rule of reciprocity in fiivor of 
the foreign party was not refused, nor, as is believed, a right to reAise it 
pretended. 

It cannot be said that the reciprocity was dictated by a deficiency of the 
commercial marine. France, at least, could not be, in every inscanee, gov- 
erned by that consideration — and Holland still leas : to aay noching^ of the 
navigating states of Sweden and I>enmark, which have rarely, if ever, enfiir- 
ced a colonial monopoly. The remark is, indeed, obvioua^ that tbe shipping 
liberated from the usual conveyance of supplies fiom the parent country to 
the colonies might be emplo3*ed in the new channels opened fiir them, in 
supplies from abroad. 

Reci|>rocity, or an equivalent for it, is the only rule of intereourM among 
independoiu communitii^ : and no nation oiigiit to admit a doctrine, or adofit 
an invarialile |XiHcy, which i^x>uld |irec]ude the counteracting 
ccssao* U> onforoo the rule. 

% The theory cupiiosea, moreover, a peipetual peace ; a 
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to be ftftred, 'not less chimerical than a universal freedom of commerce. 

The effect of war among the commercial and manufacturing nations of 
the world, m rainng the wages of labor, and the cost of its products ; with 
a like efftct on the charges of freight and insurance, need neither proof nor 
explanation. In onler to determine, therefore, a question of economy, be- 
tween depending on foreign supplies, and encouraging domestic substitutes, 
ft 18 *e<Je6sary to compare the probable periods of war with the probable 
periods of peiice ; and the cost of the domestic encouragement in times of 
peikcoj wkh the cost added to foreign articles in times of war. 

IHiring (lie last century, the periods of war and peace have been nearly 
equaL The eflfect of a state of war iii raising the price of imported articles, 
cannot be estimated with exactness. It is certain, however, that the increas- 
ed price of particular articles may make it cheaper to manufacture them at 
home. 

Taking, for the sake of illustration, an equality in the two periods, and 
fee cost of an imported yard of cloth in time of war to be nine and a hidf 
d6UarB^ and in time of peace, to be seven dollars, whilst the same could at 
dll tinies be manufactured at home for eight dollars, it is evident that a tariff 
of ofte dollar and a quarter on the imported yard would protect the home 
mamyfacture in time of peace, and avoid a tax of one dollar and a half 
imposed by a state of war. 

It cannot be said that the manufactories which could not support them- 
selves against foreign competition in periods of i»eace, would spring up of 
themselves at the recurrence of war prices. It must be obvious to every one, 
that, apart from the difficulty of great and sudden changes of employment, 
no prudent 'capitalist would engage in expensive establishments of any sort, 
at the commencement of a war of uncertain duration with a certainty of 
having them crushed by the return of peace. 

The strictest economy therefore suggests, as exceptions to the general 
rule, an estimate, in every given case, of war and peace periods and prices^ 
with inferences therefrom, of the amount of a tariff which might be afford- 
ed during peace, in order to avoid the tax resulting from war. And it will 
occur at once, that the inferences will be strengthened by adding, to the 
supposition of wars wholly foreign, that of wars in which our own countiy 
might be a party. 

3. It is an opinion in which all must agree, that no nation ought to be unne- 
cessarily dependent on others for the munitions of public defence, or for the 
materials essential to a naval force, where the nation has a maritime frontier 
or a foreign commerce to protect. To this class of exceptions to the theory, 
may be added the instruments of agriculture, and of the mechanic arti 
which supply the other primary wants of the community. The time has 
heeUt when many of these were derived from a foreign source, and some of 
them might relapse into that dependence, were the encouragement of the 
fabrication of them at home withdrawn. But, as all foreign sources must 
be liable to interruptions too inconvenient to be hazarded, a provident policy 
would &vor an internal and independent source, as a reasonable exception 
to the general rule of eonsahuig cheapness alone. 
41 
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4. There are cases where a nation mav be bo fir adranoed in the pKn^ 
quisites for a particular branch of manufiictures^ that this, if once broogfat 
into existence, would mjiport itself: and yet, unless aided in its nascent and 
infant state, by puhlic encoura^ment and a confidence in public protectioii, 
might remain, if not altogether, for a long time unattempted, or attempted 
without success. Is not our cotton manafacture a fair example ? However 
favored l*y an advantageous command of the raw material, and a macfainery 
which dispenses in so extraordinary a proportion with manuai labor, it m 
quite probable, that without the impulse given by a war, cutting off foreign 
siipplips, and the ]>atronage of an early tariff*, it might not even yet have 
eetublished itself: and ])retty certain, that it would be far short of tbe prosper- 
ous condition i^hich enables it to face, in foreign markets, the fabrics of a 
nation that defies all other competitors The number nmst be small, that 
woulJ now ]>ronounce this manufacturing lK)on not to have been cheaply 
purchased by the tariff which nursed it into its present maturity. 

5. Should it ha]>]>eD. as has been suspected, to be an oiiject, though not 
of a foreign government itself, of its great manufacmring capitalistic, to 
Btranglr in the cradle the infant manufactures of an extensive customer, or 
an anticipated rival, it would surely, in such a cas<*, be incumbent on tbe 
suffering party, so far to make an exception to the " Let us alone^ lM>hcy, as 
to parr}' the evil by op|K'sito n'inil»tinii< of its foreign commerce. 

G. It is a common objection to tbe ]iub]ic encouragement of particular 
branches of industry that it calls otf lal»orers from other branches foimd to 
be more i>rofitabl(* : ami tb(.* oi>|TTion is in general a weighty one. But it 
loses that character in projHtrtiftn to the etfect of the encouragement in 
attracting skilf il laborers from abroad. Something of this sort has already 
taken place among ourselves, and much more of it is in prospect ; aud, aa fiir 
as it has taken or njay take ]»lace, it forms an exception to tbe general pol- 
icy in question. 

The history of manufactures in Great Britain, tlie greatest mannfectOT' 
ing nation in tbe world, informs us that the Moollen branch, till of late 
her greatest branch, oueil both its original and sniisequent growth to perse- 
cuted exiles from tbe Netherlands; and that her silk nianulactures, now a 
fiourishing and favorite brtuicb, were not less imiebted to eniitrranta flying 
from persecuting edicts of France. — [ Anderson's History of Commerce.] 

It appears, indeed, from tbe general history of manufacturing industry, 
that the prompt and successful introduction of it into new situations, has 
been tbe resu!t of emigrations from countries in which manufactures bad 
gradually grown up to a prosper' lis state, as into Italy on the fall of tbe 
Greek empire ; from Italy into r^i>ain and Flanders, on the loss of liberty 
in Florence and other cities : and from Flanders and France, into £ugland, 
as above noticed — [ Franklin's Canada pamphlet.] 

In the selection of cases here made, as exceptions to the ** Let us alone" 
theon", none have been included which were deemed controvertible; And 
if I liave viewed them, or a part of them only, in their true light, they show, 
what \A'a3 to Ue shown, that tbe power granted to congress to encourage 
domestic products by regulations of ibreign trade, was propei^ gnuited, in- 
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asRiuch as the power is, in efiect confined to that body, and tnay, when 
exercised with a sound legislative discretion, provide the better for the 
safety and prosperity of the nation. With great esteem and regard, 
Joseph C. Cabell, Esq. JAMES MADISON. 
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It will be readily understood, that Mr. Madison is the authority alluded to.- 
At the time of writing that chapter I had seen only an extract of his letter 
to Mr. Livingstone, on tlie subject While the work was in the press I found 
the foilo\ying letter published in an appendix to Niles' Register, of May last, 
(1833.) Tbis letter contains his construction of tbe Virginia resolution pf 
1798 at large, and I thought it no more than just that he should be allowed 
to speak for hitnself. This subject, however, occupies but a luiuor portion 
of the letter ; the greater part is occupied witii a luminous exposition and 
powerful vindication of tbe constitutional doctrines which 1 have endeavor- 
ed to support, and a refutation of the nullifying doctrines, which have been 
advanced in opposition. I have tberelorc, here repubb shed the whole letter, 
wish and thou^gh it is long, no one can possibly regret its length. 

JWr. Madison to Mr, E. Everett, 

Montpdier, Axigusf, 1830. 

Dear sir: — I have duly received your letter, in which you refer to the 
** nullifying doctrine," advocated as a constitutional right, by some of our dis- 
tinguished fellow citizens ; and to the proceedings of the Virginia legislature 
in '98 and '99, as appealed to in behalf of that doctrine ; and you express a 
for my ideas on those subjects. 

I am aware of the delicacy of the task in some respects, and the difficulty 
in every respect, of doing full justice to it But, having, in more than one 
instance, complie.l with a like request from other friendly quarters, I do not 
decline a sketch of the views which I have been led to take of the doctrine 
in question, as well as some others connected with them ; and of the grounds 
from which it appears, that the proceedings of Virginia have been miscon^ 
ceived by those who have appealed to them. In order to understand the 
true character of tbe constitution ot tbe United States, the error, not uncommon 
must be avoided, of viewing it through the medium, either of a consolidated 
government, or of a confederated government, whilst it is neither the one nor 
the other ; but a mixture of both. And having, in no model, the similitudes and 
analogies applicable to other systems of government, it must, more than any 
other, be its own interpreter according to its text and the facts of the case. 

From these it will be seen that the characteristic peculiarities of the 
constitution are, 1, the mode of its formation ; 2, the division of the supreme 
powers of government between the states in their united capacity, and the 
states in their individual capacities. 

1. It was formed, not by the governments of the component states, as the 
federal government for which it was substituted was formed. Nor was it 
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ing ; d» that the judicial power of the United States shall extend to all cases 
in law and equity arising under the constitution, the laws of the United 
States, and treaties made under their authority, &c/ 

On the other hand, as a security of the rights and powers of the states; 
in their individual capacities, against an undue preponderance of the powen 
granted to the government over them in their united capacity, the constitu- 
tion has relied on — 1, the resjionsihility of the senators and representatives 
in the legislature of the United States to the legislatures and people of the 
states ; 2, the responsibility of the President to the people of the United 
States ; and 3, the liability of the executive and judicial functionaries of the 
United States, to impeachment by the representatives of the j)eople of the 
states, in one branch of the legieslature of the United States, and trial by the 
representatives of the states, in the other branch.: the state fiinciionaries, 
legislative, executive, and judicial, being, at the same time, in their appoint- 
ment and responsibility, altogether iudejiendent of the agency or authority 
of the United States. 

How far this structure of the government of the United States is adequate 
and safe for its objects, time alone can al)solutely determine. . Experience 
seems to have shown, that whatever may grow out of future stages of our 
national career, there is, as yet, a sufficient control in the popular will, over 
the executive and legislative departments of the govenimant. When the 
alien and sedition laws were ])assod in contravention to the opinions and 
feelings of the community, the first deletions that ensued put an end to them. 
And whatever nray have been the character of other acts, in the judgment 
of many of us, it is but true, that tlicy have generally accorded with the views, 
•fa majority of the states and of the peojile. At the preseut day it seems 
well understood, thiU the laws which have created most dissatisfaction, have 
had a like sanction witliout doorMi ; and that whether continued, varied, or re- 
pealed, a like proof willfie given of the sympathy and responsibility of the 
representative l>ody to the constituent body. Indeed, the great complaint 
now is, against the results of tliis sympathy and n^sponsibility in the legisla- 
tive policy of the nation. 

With respect to the judicial power of the United States, and the authority 
of tlio Supn^me court in relation to the boundary of jurisdiction between the 
federal and the state governments, 1 may be permitted to refer to the thirty- 
ninth number of the "Federalist,"* for the light in which the subject >vas 
regarded by its >vriter, at the ]>criotl when the constitution was depending; 
and it is believed, that the same was the prevailing view then taken of it, 



*No. 39. It is true that in controversies rclatin;ij to the boundary between the two jurisdictions 
the tribunal which is ulliniately to deride, is to be established under the general government. But 
this does not change the princijdo of the case. Tiie decision is to bo impartially made, according 
to the rules of the constitution ; and all the usual and most etfeotua! procautiousi arc taken to se- 
cure this impartiality. Some such tribunal is clearly essential to prevent ua appeal to tho. sword, 
and a dissolution of the compact ; and that it ought to bo established under tho general, rather 
th»m under tho local governments; or, to speak more properly, that it could be safbly established' 
under the first aiooa, ii a poaitioa not likely to be combated. 
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that the same view has continued to prerail, and that it does 00 at this time, 
notwithstanding the eminent exceptions to it 

But it is perfectly consistent with the concession of this power to the Su- 
preme Court, in cases falling within the course of its functions, to maintain 
that the ]iower hus not always been rightly exercised. To say nothing of 
the period, happily a short one, when judges in thear seats did not abstain 
from intemperate and party harangues, equally at variance with their digni- 
ty, there have been occasional decisions from the bench, which have incuiv 
red serious and extensive disapprobation. Still it would seem, that, with, 
but few excepdons, the course of the judiciary has been hitherto sustained 
by the predominant sense of the nation. 

Those who have denied or doubted the supremacy of the judicial power 
of the United States, and denounce at the same time nullifying power in a 
state, seem not to have sufficiently adverted to the utter inefficiency of a 
supremacy in a law of the land, without a supremacy in tlie exposidon and 
execution of the law; nor to the destruction of all equipoise between the 
federal government and the state governments, if whilst the iunctionaries of 
the federal gevemnient arc directly or uidirectly elected by and responsible 
to the states, and the functionaries of the states arc in their appointment and 
responsibility wholly independent of the United States, no constitutional 
pontrol of any sort belonged to the United States, over the states. Under 
such an organization, it is evident tliat it would be in the })ower of the states^ 
individually, to pass unprthori/od laws, and to carry them into complete efr 
feet, any thing in the constitution and laws of the United States to the con* 
trary notwithstanding. This would be a nullifying power in its plenary 
character ; and whether it had its final effect, through the legislative, execit» 
tive, or judiciary organ of the state, would be equally fatal to the constituted 
relation between the two governments. 

Should tlie provisions of the constitution as here reviewed, be found not 
to secure tlie govenmient and rights of the states against usurpation and 
abuses on the part of the United States, the final resort within the purview 
of the constitution lies in an amendment of the constitution, according to a 
process applicable by the states. 

_ And in the event of a failure of every constitutional resort, and an accu- 
mulation of the usurpations and abuses, rendering passive obedience and 
pon-resistance a greater evil than resistance and revolution, there can re- 
main but one resort, the last of all — an appeal from the cancelled obligations 
of tlie compact, to original rights and the law of self-preservation. This is 
the uUima ratio under all governments, whether consolidated, confederated^ 
or a compound of both ; and it cannot be doubted that a single member of 
the union, in the extremity supposed, but in that only, would have a right 
as an extra and ultra-constitiuional right, to make the appeal. 

This brings us to the expedient lately advanced, which claims for a single 
state a right to appeal against an exercise of power by the government of the 
United Suites decided by the state to be unconstitutional to the parties to 
the constitutional compact ; the decision of the state to have the effect of 
nullifying tlie act of the government of the United States, unless the decis- 
ion of the state be reversed by three-fourth of the parties. 
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gtitntioiial, and to eo-aperaUj by the necessary and proper meamreay in main- 
tuning unimiMured the autliorities^ rightis, and liberties reserved to the states 
respectively, and to the people.^ That by the necessary and proper mess- 
ures to be concurrently and co-optratitdy taken, were meant measures known 
to the constitution, i>articular]y the ordinary control of the people and legis- 
latures of the states, over the government of the United States, carmot be 
doubted ; and tlie interposition of this control, as the e^'ent showed, was 
equal to the occasion. 

It is worthy of remark, and explanatory of the intentions of the legisla- 
nire, that the words ' not law, but utterly null, void, and of no force or efiect,* 
which had followed, in one of the resolutions, the word 'unconstitutional,' 
were struck out by common consent. Though the words were in fact syno- 
nymous with ' uncon^ititutional,' yet to guanl against a misunderstanding of 
this phrase as more than declaratory of opinion, the word ' unconstitutional^ 
alone was retained, as not liable to that danger. 

The published address of tJie legislature to the people, their constituents, 
affords another conclusive evidence of its views. The address warns them 
against the encroaching spirit of the general government, argues the uncon- 
stitutionality of the alien and sedition acts, points to other instances in 
which the constitutional limits had been overleaped ; dwells upon the dan- 
gerous mode of deriving power by implication ; and in general presses the 
necessity of watching over the consolidating tendency of federal policy. 
But nothing is said that can be understood to look to means of mauitoining 
■ the rights of the states, beyond the regular ones, within the forms of the 
, 4. constitution. 

If any further lights on the subject could be needed, a veiy strong one is 
«2.'nflected in the answers to the resolutions, by tlie states which protested 
kf against them. The main objection of these, beyond a few general com- 
plaints of the hiflaniniatory tendency of the resolutions, was directed against 
!--' fhe assumed authority of the state legislature to declare a law of tlie 
United States unconstitutional, which they pronounced an im warrantable 
interference with the exclusive jurisdiction of the Supreme Court of the 
United States. Hod the resolutions been regarded as avowing and main- 
k taiuing a right, in an individual state, to arrest by force the execution of a 
«j( law of the United States, it must be presumed that it would have been a 
N • conspicuous object of their denunciation. f JAMES MADISON. 

Mr. £. Everett. 



■^c' ' *Seo the concluding reaolutioa of 1798. 

'r" ^"Ryetj ono, it ia believed, will nre full faith and credit to Mr. Madison's sincerity in the 

cNnnioD, he has expressed \ nor will that faith be weakened by the strong desire he mast feel to 
TlDdicate the acts of his native state. iStill it appears to me. that if such was the meaning in- 
tended by thode who drew the nMulution, they were very unfortunate in their manner of exprea- 
aion. The resolution, as it appears to mo, when considered by itself as well as taken in connexion 
with what may bo called the preamble, admits but one construction, that is, — that the right of 
the state to judge of the acts of congress, and to interpose its authority, is claimed as a constitu- 
tional right, — a right reserved to the state by the constitution, and not what may be called a right 
of revolution, the natural right of a peiipio to resist the intolerable oppressions of the government. 
.^ Such, ahor all that has been said, wau the construction given to the resolution of the time by all 
w the states that replied to it ; and such was the construction of Patrick Henry, as demonstrably 
J^ spears from thu passage cited from his addrofis. Aware, however, as I am of the extraordinary 
. '. excitement under which that resolution was passed, and tlie cflfbct intended to be produced by it, 
■ I d» not hesitate to believe, that little, if any thought was at the time bestowed on the nature 
apd origin of the right claimed, or of the altimatc cuuiequenoot, to which it might lead. ^^ 
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